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INTERi.;.TIOKAI  MILITARY  TRIBW^AL 
rOR  TRL  FAR  EAST 
Court  T'ouro  of  the  Tribunal 

"hr  Ministry  Buil fling  , 

Tokyo,  Japan  j 

1 


The  Tribunal  rrnt,  pursuant  to  adjournirent , 
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at  r  330. 

Appoa^ancer: 

Far  the  Tribunal,  same  as  K/'oro. 

For  the  Prosecution  Section,  same  as  before, 
For  tlio  Deft'^r.se  Section,  sare  as  before. 
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The  Accuse f^; 

.ill  present  except  0K4v'’’A,  Ghumei,  ’•vho  is 
represented  by  his  counsel , 


(English  ta  Japanese  ar.d  Japanese 
to  English  interpretation  ’war  mf  ie  by  the 
Languaro  Sfction,  IhTFE.) 
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MARSHAL  OF  THE  COURT:  Tho  International 
Military*  Iribural  for  the  Par  East  is  i  o\v  in  session, 
TJil  pruSIDLNT;  Major  Blakeney. 

MR,  RLAKENFY;  Liny  it  rleas-.  the  Tribunal, 
v;h‘‘-r  the  C  u^t  ■^cse  c  n  Friday  last  ”'0  were  about  to 
a^,  .10  the  vuesticr.  of  the  adrj.^sibi  ity  of  evidence 
r'Tl^-'jng  tc  certain  acts  of  various  raticrs  which 
the  drfars*"  wishes  t(  c  I'Cc’’  as  rroc.f  c  f  the  present 
state  ef  the  internaticnal  law  relev '.r;t  tc  this  case, 
]r.  '’i<=w  rf  the  vital  irnc'tance  cf  tl  is  question 
to  Ih'-.  '’'-fense  nonerally,  1  trust  that  the  Tribunal 
will  ir.dulre  rre  ir  hearing  cur  views  on  it  :  ither 
fully. 

It  is  subiKitted  that  the  vicience  und®r 
dlsfussion  is  aarissihlo  on  four  r^cunds,  which 
I  shall  discuss  s^'-riat  I  r.., 

Cf  th'^se  rreunds  n'y  fir'^t  --  by  far  the 
rest  iirocrtnnt  aid,  in  cur  yiewi  dcteririnative  -- 
is  that  ti  is  ‘'vir’.once  is  roccssar’’  tc  the  Tribunal 
to  'nahle  it  tr  asoe^ti-li  the  lav  ac"licable  tc  the 
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25 


ca.  e , 

TIT  PR'iTIDl.r'T:  The  cemmer.  law,  cf  course, 
is  not  tc  he  ascer  talnc-d  bj'’  way  r  f  '  vidence,  not 
by  this  Tribunal  which  adninlsters  ii.ternaticnal 
law  relatirp  to  war,  Veu  rri  :ht  as  well  contend  that 


I 

I 

I 

i 


I 


I 


i 


I 

I 

I 


17,606 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


M 

15 

16 

17 

18 

19 

20 
21 
22 
23 


21 

25 


the  I'crr.cn  lav.  cf  En^larcl  has  tc  he  ascertained  by 
-evidence.  I  dcr  ’ t  think  we  vj]l  be  disnosed 'tc 
hoar  vou  at  g^eat  length  cr.  th^t  ’^cint,  Major 
Blaker.ey, 

jR.  BLAKMTY:  I  had  already  renticned 
tc  *’•'0  Tribunal  that  ve  did  ret  Itcv/  'vhether  its 
vie  '  vjc.uld  be  that  •  vidence  .sliculd  be  introduced 
(f  tie  customary  law  cf  natlcns  cr  'hether  judicial 
n(  tice  vicu'd  he  taken  cf  the  acticr?  which  go  to 
rake  ue  cuetcr.ary  law. 

TKI  PhlSIbFhT;  1  venture  tc  say  that  the 
cc^rren  lav;  wculd  be  ascertaired  by  this  Tribunal 
as  the  cfT’-cn  lav;  "f  uld  be  asc.ertained  by  English 
and  Airovioar  rcurts;  and  the  treaties  would  be 
r.'cvod  in  the  usual  --ay  rubje' t  tc  cur  --ewer  to 
judicially  rctice  them  uiider  the  Charter. 

Ml.  BLAaI-'XY:  The  ".'Oint  v;hich  I  v/as  trying 
tc  make,  ycur  Hcrcr,  is  net  only  the  treaties  make 
law  on  the  internutic  nal  rlariv  but,  as  is  universally 
rccc  gnized  by  the  toxt-v/riters  and  the  ccurts,  the 
ac^ '  of  ratiers  make  law  on  the  international  nlane. 
And  it  -  as  these  acts  which  we  did  ret  knev;,  and 
therefore  offered  tr  oreve,  v/hether  the  Tribunal 
’vculd  take  judicial  notice  cf.  We,  cf  course,  are 
equally  ^ertent  either  way  i^  the  Tribunal  notices 
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the  lav;  cr  hoars  a^ccf  cf  the  lav;, 

rassire  to  the  next  Pircund  ur^cn  vhich  the 
a IttI ? s ibi]  1  ty  cT  this  evidence  is  urged^  v;e  ccire 
t(  t'  e  question  of  the  ir.temretaticn  cf  treaties 
by  the  cci  t^’actlrr;  ’-arties. 

Fcr  the  Infc rratlon  cf  the  Language  Section 
I  am  at  the  better  cf  page  2  cf  the  argument. 

If  the  Pact  cf  Paris,  for  trample  has 
made  th«  "  arirc  cf  rar  ar.  ir  t‘ -na^ic  nal  crime  and 
one  fcr  the  cemr Issicn  cf  v..'hlch  individuals  rust 
suffer  "Ui  ishment,  it  is  by  r- ascr  nc  c  f  its 
]an- lage,  vhich  patently  has  ro  such  effect,  but 
Cl  ts  interpretaticr  by  the  nations.  We  lock, 
the’ ..fere,  tc  the  acts  cf  the  rations  sicnatcry  to 
the  document  tc  flrd  v,hc  <-he-'’  instances  cf  aggression 
have  occurred  subse..uently  tc  the  adc»'ticn  cf  the 
Pact,  vdivther  the  Pact  has  b'-en  irveked  in  such 
ca'^c  tc  -unish  natii  ns  or  irdividuals,  — 

Til  'lakcney,  «;e  do  ret  have 

the  Enrlish  V'-'^’sicn  cf  it. 

M;.  ijLAlJ.i'jEY:  Ycu  have  had  it  since  Friday 
aftevnf  rn. 

1;  '  1 1  NIT''.  ;  'q  dcn'+  hav''*  I'  here, 

II..  iiL/iK.  LT  Y  Ct  cr.tln'.ing) :  ■  'h^'-ther  by 

their  ccr.-^uct  the  nations  nc.  contending  fcr  that 
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intf.rpretaticr.  cf  the  Pact  hav^-  a  state 

of  Irternaticnal  society  <.f  which  it  car.  said 
that  such  a  cci.tei'ticn  has  ripened  into  a  vu]c  cf 
cur.tcira»’y  law.  Unless  vve  fji.d  such  a  ccr^diticn 
to  er'ist,  it  is  iilr  to  oerterd  that  rations  havc 
arreed  i.n  that  rvincicle  c  ^  inte''r.aticral  lav;;  if 
thc-y  have  rot  treat<"d  thejr  ''cv-ds  as  creating  la;v 
bi’dirg  or  thorselvos ,  have  rot  been  certent  by  their 
d-cds  t«  .''Ubrrit  tc  the  ''rf.cs'‘'ts  ’'’hich  tb<‘y  tvev;^ 
there  is  nc  such  lav, 

Tbe  ■'•reef  which  I  r<rovc.«e  tc  .“uor'it  cr 
this  utint  wi]]  b-  as  tc  show  that  acts  cf 

afv^’cssior  have  beer-  cerritt'Sd ,  sir.ce  the  birth 
cf  the  Pi.i''t  Cl'  Peris  and  vith.ln  the  period  cf  tiire 
irc]uded  In  the  Ir  Uctr.ient  he -ein,  by  si -.r.atc rios 
cf  that  Pact  ’.he  a^c  nations  pres '•cuter  here. 
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ThE  i^hEElDEiiT i  i:eforc  you  {jet  to  the 
proof  let  us  decide  v/hether  we  accept  the  principle, 
xhe  Pact  of  Paris  v/as  adhered  to  by  over  sixty 
nations.  At  n.ost  o.nly  one  or  two  have  broken  it. 

Even  that  is  not  sufficient  to  warrant  the  repeal 
''f  the  statute,  which  v;ould  be  the  only  v;ny  of 
dealing  with  it  in  the  circumsta.nces. 

I  think  CpperJielrr;  deals  with  this.  He 
.says,  Lauterpaoht,  who  wrote  the  Inst  edition,  says  — 
a.nd  1  don' t  kr.ov/  tliat  it  is  questioned  by  any  serious 
authority  --  that  these  breaches  do  not  destroy  the 
law.  It  would  be  an,azlnp  If  they  did.  i.efore  you 
enter  upon  this  proof  I  think  the  Tribunal  would 
want  to  be  satisfied  that  the  principle  you  assert 
does  exist;  so  direct  your  argur.ent,  Lajor  Blakeney, 
to  sh^v/  that  there  is  a  principle  that  if  enough 
nations  break  a  treaty  the  treaty  ceases  to  have  any 
force. 
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bU.KLiiLYi  That  wasn't  quite  the  prin¬ 
ciple  I  was  dlscu.ssi.ng,  if  it  please  the  Irlbunal, 
the  question  of  the  pact  fallir.g  i.nto  desuetude  as 
a  result  of  violation. 

lliL  PhLSIDLi^l.  ». ell,  the  Pact  of  Paris  is 
there  a.nd  is  to  be  interpreted  according  to  tlie  words 
it  uses.  It  is  for  you  to  show  that  it  no  longer 


i7,6ir 


I 

,  exists  or,  in  the  alternative,  that  its  interpreta- 
o  tion  is  affected  by  the  nur.ber  cf  breaches  that  have 
2  taken  place  since  it  was  enacted,  ijut  that  fallo 

4  shnrt  of  givi.ng  proof  of  the  breaches,  he  don't 

5  want  to  hear  those  unless  it  is  necessary. 

( 

.Jx.  BLAivE.ihY.  I  certainly  shouldn't  offer 

I 

7  j  such  proof  unless  1  thought  it  necessary  to  show 
Rj  the  interpretation  of  the  pact  by  the  signatories. 

*  lo  put  in  one  senteiice  the  principle  which  j.  an.  co.n- 
'(>  tending  for  now,  it  is  this,  that  if  1  can  show  the 
i  Tribunal  that  five  of  the  great  povreriul  victor 

I 

nations  of  the  world  ar.o.ng  the  prosecutor  nations 
I  here  have  acted  in  v/hat  seeir.s  to  be  contravention 
'  of  the  Pact  of  Peris,  then  the  Pact  of  Paris  is  to 
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be  interpreted  as  those  nations  have  interprete-d  it. 

The  President  used  the  figure  of  speech 
asking  whether  we  propose  to  defend  against  the 
charge  of  burglary  by  showing  that  others  coirir.itted 

burglary. 

liiL  P.%Loli.Li.l.  That  is  .not  a  figure  of 

speech. 

uJr.  i:L;.hL..LY.  I  didn't  k.now  v;e  were  liter¬ 
ally  charged  v-ith  burglary,  in  any  event,  our  inte.n- 
tion  is  tiiC  exact  opposite  to  that.  Our  intention 
is  to  urge  the  lav’  that  international  Ir.w  is  ir.olded 


ultimately  by  the  great  dominant  untions  and  that 
if  they  did  these  things  they  can' t  be  burglars. 

Ihe  conduct  of  nations  at  large,  and  of  the  great 
nations  in  particular,  is  the  criterion  of  inter¬ 
national  lav/,  of  international  morality. 

IKL  rnLLILLi/i ;  1  think  I  can  safely  say 

that  if  there  have  been  any  breaches  of  the  xsct 
of  Paris  v/e  y;ill  judicially  notice  them.  There  will 
be  no  need  tc  prove  them. 

i.J\.  LLAKLitliY .  If  the  Tribunal  will  judic¬ 
ially  notice  the  breaches,  not  only  of  the  Pact  of 
Paris,  which  I  used  as  an  ullustrntion,  but  of  the 
various  treaties,  conventions,  and  agreements  of 
which  these  defendants  are  charged  with  breaches, 
we  are  content  to  have  such  judicial  notice  taken. 
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THE  PR.TCTDEIIT ;  You  rcoilc  say  briol’iy",  amJ 
v/e  can  ascortalr  v/betber  it  v.’ould  be  the  fact  with¬ 
out  ary  further  assistance  from  you,  that  you  contend 
that  *n  a  certain  year  there  was  a  broach  of  the 
pact  by  a  certain  nation  in  respect  of  another  certain 
nation.  You  need  not  fo  into  ary  details.  You  can 
submit  that  that  destroys  the  pact  or  affects  its 
interpretation  in  the  way  you  suggested.  That  would 
be  sufficient. 

■'’e  do  not  v'rnt  to  place  any  limitation  on 
argument,  "'e  Jo  want  to  limit  the  evidence  to  v/hat 
it  is  nrc'irscry  to  hear. 

ITi.  BLAIT.NEY;  There  is  one  further  consider¬ 
ation  v/hlch  I  vish  to  avert  to  briefly  in  connection 
with  evir'-nce  of  this  type.  Ou"  Charted’  specifically 
provides  by  its  Article  VI  tht t  the  fact  that  an 
accused  acted  pursuant  to  the  orders  of  his  superiors 
or  of  his  government  may  be  considered  In  mitigation 
of  j-unishment. 

THE  PRESIDENT;  "Tien  I  say  that  we  will  take 
Judicial  notice  I  racen  Judicial  notice  of  any  fact 
found  by  the  League  of  Nations.  There  must  be  a  fact¬ 
finding  body  of  that  quality  before  can  act. 

I'R.  BLAKENR’:  I  mig'  t  say  in  that  connec¬ 
tion  that  only  or*?  of  our  proffered  bits  of  evidence 
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has  to  C:i  v.ith  a  fln»llr.p  of  the  Uafuo  of  Nations. 
ihTl  PREoIDENT:  If  v'e  po  hcycnd  that 
j  j  undertake  to  find  v/hat  {kypresaive  ’vars  are  com- 

t 

^  mit^..d  In  tto  world,  v-ould  be  beyond  our 

5  pr./ince,  ''o  have  only  one  to  deternine  under  the 
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fT..  BLAhEKEy:  Inasmuch  as  the  evidence 
vMch  we  have  nroposed  to  submit  Is  in  many  instances 
exactly  analeeous  --  is  in  many  instances  proof  of  a 
Gtete  of  facta,  exactly  analapous  to  thoso  charred 
here,  v;o  feel  it  is  rolnr  to  look  perilously  like 
a  double  standard  if  th*.  Tribunal  finds  these 
dclondar.ts  puilty  and  finds  other  '’•"eat  nations  to 
h£VG  been  innocent  in  dolnr  the  sene  ects. 

THE  FREEIDENT:  ’"rll,  ti  e  l.earue  of  Nations 
made  a  flndlnp  about  Tin! and.  "’e  have  that  evidence 
before  us.  7f  do  not  need  any  mor.  .  ”ie  are  not 
roing  to  inquire  into  the  rights  and  vronps  of  every 
wa-  or  attempted  war  since  th*  Fact  of  Paris,  apart 

from  wars  coming  directly  under  our  .lurisdictlon 
here. 

bn.  BLAl'ENEY :  But  I  must  confess  that  v;o 
don't  know  how  the  Tribunal  is  to  determine  the  inter¬ 
national  lev  which  we  ere  cf arged  by  the  Indictment 
v.ith  viols  ting. 
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THE  FREEIDENTt  ’•’ell,  I  h&ve  medc  it  clecr 
how  you  aFcrrtain  coroirion  l&w  of  war.  Thoro  is  no 
qu'^stion  about  the  treaties.  There  js  u  question, 
aceordlnF  to  you,  as  to  'vhether  the  Pact  of  Paris  is 
still  a  ♦rcaty,  and  T  have  stated  it  Is  open  to  you  to 
cortend  tl  at  t^^rc  is  no  lorcer  a  treaty  or  that  its 
interpretation  is  affected  and  for  that  purpose  to  niako 
assumptions,  but  will  not  r.jlow  vou  to  prove  tho 
matt  ■"s  ac.sv.med  boc«'’Usc  that  would  involvf  us  in  j 

asc<  rtai;  ing  the  riphts  and  wrongs  of  other  wars.  \ 

hR.  BLAKENE':*.  I  don't  understand  whet  your  ; 
l^onor  neana  by  assumptions,  ’"o  v/ere  offering  to  | 

pr‘.  sent  facts,  nor  assumptions .  I 

THE  FRESIDSHT:  You  a^e  anxious  to  prove  facts 
in  this  way,  by  proving  e  number  of  other  wars  and  : 

nrovinc  no  agprerslvc  vans.  You  started  off  with  , 

^  I 

Finland,  but  you  are  not  prepared  to  limit  yourself 
to  findings  of  the  L''aguc  of  Nations.  You  want  to  go 
further.  You  want  us  to  investigate  other  wars.  But 
v.e  say  to  you,  assume  these  oth  r  wars  took  place,  ^ 

tl  ..n  what  effect  have  they  on  the  Pact  of  Paris?  Do  ! 

they  go  to  its  existence  or  do  they  go  to  its  inter¬ 
pretation?  That  is  all  you  med  do.  I 

DLAKENEY:  Yes,  that  is  whet  I  v.-as  trying 
to  a^^'uc,  thet  they  go  to  the  intGrpi"ctation.  Assuming  ! 
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such  '^vrrts  to  hrvc  aeourrcd,  asruir.J.iig  that  the  groat 
do.:’lr.arit  rations  anor.p  the  signatories  of  the  Fact 
of  •  f  .c,  arjonp  others,  to  have  cnnmlitcd  acts  v.'hich 
efpear  :;n  their  Tlcc  to  be  in  cent. *8Vf.*^ tier  of  the 
rect,  then  we  can't  sey  t’-at  the  pact  has  a  legal  os 
distinguished  frcjin  a  notional  or  a  ''ol.’ticol  for'ce, 
a  ■''-grl  acrc'  carr-irg  v-ith  it  nunishrsnts  as  for 
eririn^?  acts. 

I  haven't  th>.  fair  test  interest  as  a  defense 
^'''''‘"'''-1  v.hether  th(  UGSP  i^as  connitted  aggres¬ 

sion. 

Ti  ”  IK^SIDEJ’Ts  Nor  have  "'c  as  c  Tribunal. 

ITt.  PLAi^iilNEY ;  Put  I  ot.  ir  Cf  "csted  in  shov¬ 
ing  to  f-e  Tribunal  that  if  the  USSI  ,  tr  c  rjnited 
States,  Greet  Pritr.ln  and  other  not  Ions  have  done 
these  th ir -''s  thej''  car  not  bi.  act®  of  eri’iinol  aggres¬ 
sion, 

Tj-v  rK^sJDrrT:  No  court  cr.,'  no  writer  of 
any  autho-*:  ty  has  ever  nr.  'c  such  a  submission  as  far 
as  7  r  cc'*:.  Before  you  invite  us  to  hear  this  proof 
th  irk  you  shou?d  satisfy  us  that  sone  authority, 

^ore  real  authority,  has  "i^-dc  tht?  rroposltion  you 
are  puf-in.:. 

hB.  PTAKEIinY:  Yes,  T  will  bi  rifd  to  read 
to  t*-'.-  Tribunal  s'-ort  r-rcerpts  from  t'-o  •  f  the  leading 
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authorities  on  international  law.  The  first  is  | 

I 

’’^i]ll.m  Edvard  Hall,  "Treatisr  on  International  Law,”  i 
19^^,  v..th  edition,  page  5. 

TKF.  PRTISIDEHT;  Before  the  F*.ct  of  Paris? 
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IlH.  BLAKEKEY:  Hoft^nse  couns^il  unfortunately 
have  not  acc-ss  to  all  th-'  booVs  v/r  mlfht  doslre,  but 
I  think  I  might  assure  tho  Tribunal  that  the  same 
passage  occurs  In  later  editions,  after  the  Pact  of 
Paris.  In  any  event,  I  am  not  discussing  the  Pact  of 
Paris  as  such.  I  am  discussing  the  principle  of 
International  law  of  general  application.  The  Pact 
of  Paris  Is  only  one  of  very  many  treaties,  conventions 
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and  other  consensual  acts  o^  which  those  defendants 
are  charged  with  breaches  bv  thr-  Indictment,  and,  I 
might  add,  that  all  of  tho  evidence  which  wc  propose 
submission  ofoceurrod  after  the  entering  into  of  the 
Pact  of  Paris  and  after  the  period  with  which  this 
Indictment  commences. 

Hall  then  states  the  principle  In  this  way: 

"If  international  law  consists  slmplv  in 
those  principles  and  definitive  rul's  which  states 
agrefo  to  r-  gard  as  obligatory  —  " 

I  will  commence  again.  If  I  may.  I  don’t 


I  want  to  be  in  Interrupted  Is  this  discussion  of  tho  law. 


"If  lnt''rnat tonal  law  consists  slmplv  In  those 


prlnclplps  and  definitive  rules  which  states  agree  to 
regard  as  obligatory,  tho  question  at  once  arises 

I 

how  such  prlnclrlcs  and  rul's  as  may  purport  to  constitute^ 
Int-'-rnational  law  can  bo  shewn  to  be  sanctioned  by  the  i 
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needful  intf^rnatlonal  agr-^ora-^nt .  ICo  formal  code  has 
been  adootod  by  the  body  of  civlllzod  states,  and 
scarcely  any  principles  have  even  separately  bem  laid 
down  by  common  consent." 

t<ome  of  course  have,  including  the  Pact 

of  Paris. 

"The  rules  by  which  nations  ar-'  governed  ar-' 
unexpress<'d .  The  rvldonco  of  their  existence  and  of 
their  contents  must  th'-refor*  be  sought  in  national 
acts — in  other  words,  in  such  international  usage  as 
can  be  looked  upon  as  authorl tativc  r-' 

That  is  the  end  of  the  quotation  from  Hall. 
Now,  if  wc  turn  to  Oppcnhelm’s  international 
law,  we  find  this  point  considerably  ampllflod.  This 
is  the  4th  edition,  of  1928,  page  24, 


TH^,  PREoIDENT:  Docs  that  mention  the  Fact 


of  Paris? 

rs.  ELAKENEY;  I  can»t  say  offhand,  but  the 
book  is  deposited  with  the  cl^rk  and  I  will  look  it  up, 
if  your  Honor  desires. 

Yes,  it  does,  He  says  this: 

"As  the  basis  of  the  Law  of  Nations  is  the 
common  consent  of  the  raombor-htatt  s  of  the  Family  of 
Nations,  it  is  evident  that  there  must  exist,  and  can 
only  exist,  as  many  sources  of  International  Law  as 
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there  are  facts  through  which  such  cor.mon  consent  can 
possibly  cone  Into  existence*  Of  such  facts  there  are 
only  two,  A  i-tate,  Just  as  an  Individual,  may  give 
Its  consent  either  directly  by  an  express  declaration, 
or  tacitly  by  conduct  which  It  would  not  follow  In  cas''  i 

I 

it  did  not  consent.  The  sources  of  International  Law  ' 
are  therefore  two-fold  —  nainely:  (1)  expreaa  consent, 
which  is  given  when  htates  conclude  a  treaty  stipulating 
certain  rules  ^or  the  future  international  conduct  of 
th*"  parties;  (2)  tacit  consent,  that  is,  implied  consent 
or  consent  by  conduct,  which  is  pl/'n  through  States 
having  adopted  the  custom  of  submit ".iuc  to  certain  rules  | 
of  international  conduct.  Treaties  and  custom  are, 
therefore,  exclusively  the  sources  of  the  Law  of  Nations." 

That  is  the  conclusion  of  the  quotation  from 
Opuenhelm. 

THE  PRESIDENT:  The  lat(;3t  edition  Is  always 
the  best,  ?!aJor  Blakeney.  This  is  the  6th  edition, 

Vol'amc  II,  edited  by  Lauterpacht,  at  page  l6l:  (Reading) 

"The  fact  that  within  a  short  period  after 
the  conclusion  of  the  Pact  its  provisions  were  repeat¬ 
edly  violated  can  not  properly  be  regarded  as  detracting 
from  its  legal  significance." 

That  disposes  of  Opncnhelm.  Is  there  any 


other  authority? 
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^  13^.  BLAKENEY;  I  should  qultr  agro-'  that  that 

^  disposed  of  Oppcnholm  If  th.  Fact  of  Paris  said  tho 
^  i  waging  of  aggressive  war  Is  a  crime  it  shall  bo 
^  punished  by  International  Tribunals  and  individuals 
^  shall  bo  punished  therefore.  But,  what  I  — 

6  PREMDENT:  Individual  responsibility 

Is  v^holly  unr-'lated  to  the  principle  of  desuetude  or 

I 

8,  of  violation.  It  Is  a  different  question  ontlr-ly. 

9  BLAKENEY:  I  have  repeatedly  said  that 

10  I  an:  not  discussing  desuetude,  your  Honor.  I  am 

11  discussing  the  question  of  Interpr- tation  of  the  Pact. 

12  The  Pact  of  Paris  says  that  tli*  sir.  ii:o-les  agree  upon 

13  the  renunciation  of  war  as  an  lns\:rim'jii‘j  of  national 

14  policy.  V/e  are  concerned  to  know  v/hat  that  means.  Via 

15  fully  agree  that  the  Pact  Is  still  In  force  and  effect 
regardless  of  what  nations  may  have  done, 

PREMDEKT:  But  Opponhelm  says  that  the 

18 

repeated  violations  do  not  detract  from  Its  legal 
I  significance,  that  Is,  do  not  affcjct  Its  Interpretation. 

20 

I  .IR.  BLAKENEY;  I  should  have  thought  that  In 


the  ordinary  use  of  language  those  words  of  Opp('«holm 
would  have  meant  that  repeated  violations  did  not 
detract  from  the  Pact's  having  whatever  legal  affect 
It  has. 

THE  FREelDENT;  v/cll,  there  have  been  many 
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1  editions  of  recognized  books  cn  Int'rnntlonal  law 

2  since  the  Pact  of  Paris.  In  any  of  thorn  can  you  find 
^  anything  to  support  what  you  are  claiming,  Majoi 

^  I  Plakeney? 

5  I  m.  ELAKENEY:  Oh,  I  think  that  can  be  done. 

I  I  took  It  to  be  a  nrlnclplc  so  universally  recognized 

bv  the  textwriters  that  I  haven't  done  more  than  to  j 

go  to  the  two  chief  authorities,  as  I  considered  thorn.  ^ 

In  any  event,  I  can't  find  thorn  at  this  moment  so  I 

will  proceed  with  the  last  remark  that  I  wished  to  make,  j 

"  the  PREMDENT:  V/rll,  I  '  a'.ure  vou  we  have  I 

12 

sought  for  t).(  ra  and  wo  havon'x  be^r.  "n  to  f^nd 
13  ,  i 

1  authorities  to  support  your  pioto  , 
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ELAi:ur.-:,Y :  Possibly  vie  disagree  about 
what  s'jp'^nrts  rry  position.  Lastly,  at  all  events, 

T  wish  to  return  for  a  r.oment  to  the  question  of 
rooentioii  of  fcvidv3nce  of  this  tyoe  in  mitigation  of 
ary  punishment  which  mi^ht  be  imoosed.  I  had  al¬ 
ready  referred  to  Article  6  of  the  Charter  v;hich 
r^ovides  that  tire  fact  that  an  accused  acted  pursuant 
to  orders  of  his  superiors  or  his  ^^overnment  might 
be  corsidered  in  mitigation  of  nur.ishirent ;  and  I 
submit  that  from  this  ooint  of  view  slone,  if  from 
no  ntier,  'evidence  of  the  state  of  international  law 
a"-  the  ti  e  of  the  commission  of  th.*  acts  now  charged 
as  crires  is  cleanly  relevant.  It  is  relevant  if  it 
tends  to  sho-  that  tlu.  acts  of  the  tK.fendants  and 
their  superiors  and  ;^ovbrnmont  were  not  in  violation 
of  bvt  Were  in  conforrr.ity  to  nrevailing  standards, 
and  it  is  submitted  that  e^Mdence  of  this  nature  will 
be  hvloful  to  the  Tribunal  in  ascertaining  what  those 
standards  were  at  thw  tiiTv.  of  the  coirx.isslon  of  these 
.  cts. 

Ti’t?;  PKKfIDEIlT:  i:r.  Cor.yns  Carr. 

II..  C0::Y!:5  C.VT.i  i'ay  it  please  the  Tri- 
bur.i^l,  I  had  prepared  some  re'msrVs  in  answer  to  what 
I  -imagined  to  be  the  grounds  about  to  he  nut  forward. 

I  now  find  they  do  not  fully  cover  them.  But,  with  j 
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tho  Tribunal’s  “'cirr.isslor. ,  I  \/ill  r.aacl  v/hct  I  h:?d 
orepnrec,  which  is  iroro  convenient.  Then  I  will  add 
soita.  furth-.r  observations. 

Mr.  President  and  I\mbers  of  the  Tribunal, 
‘^liis  is  the  first  of  a  considerable  rroun  of  docu- 
r. ,  nts  serv-.id  I’oon  us  which  :ll  seeir  to  be  open  to 
the  same  objection  end  to  be  supnortable,  if  at  all, 
only  by  the  same  type  of  arcum-^nt .  1C  they  are  ad- 
mitted  it  will  involve  a  seri  .3  of  inquiries  into 
the  T>  . lotions  of  th^  U.fi.S.R.  with  Finland,  Estonia, 
Latvi..  ,  Lithuania,  Poland,  J^uircni"  and  Iran,  of  Great 
Britain  with  Tran;  of  Great  Britain  and  the  United 
Statv-s  of  America  ’"ith  nmarh  in  resp.ct  of  Iceland 
end  Greenland;  and  into  the  conduct  of  the  United 
States  of  America  in  ir.akir.fr  ure  of  the  atomic  bom.b. 

In  each  case  it  would  be  necessary  to  make 
an  v.yhaustiv<.  Investifation  of  th  facts,  to  cons  der 
v»h' t  t'^'ir.ties,  if  anv,  are  all.iged  to  .eve  been  broken 
'■nd  •  he t her  they  were  bro!:en,  end  to  investigate  the 
attitude  adopted  by  other  pov;ers  or  the  League  of 
b!:tions  in  conruction  with  thj  discuto. 

It  must  be  remeP’bored  that  in  this  Indict¬ 
ment  there  is  no  Count  in  '..’hich  a  war  by  Japan  is 
alleged  to  be  aggressive  in  'hich  it  Is  not  also 
allogvQ  to  be  a  breach  of  *^^roaty. 
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submit,  or.j,  that  this  Tribunal  has  no 
JuriscJictlon  to  .-jirbark  upon  any  such  inquiries,  and, 
two,  th'.t  even  if,  after  lor.f»  and  'jo.ti*.;nt  invostipa- 
tion,  it  found  rny  of  the  irsinu: tions ,  which  are 
nowhere  clearly  orpressed  as  ch-'ri^es,  nroved  against 
oi  c  or  more  of  th..  oro<3ccutir:'»  nations,  it  could  have 
no  ^earir  r  uuon  th.  onl'-  issue  which  you  have  Juris- 
clction  to  try,  rsmelv,  •.hethi^"  th''Se  Japanese  leaders 
are  pullty  of  th  offenses  v/ith  wh  oh  they  are  charged# 
Originally,  the  admissibility  of  these 
c  ocum..nts  vas  support. id  on  th.i  ground  of  some  kind  of 
estoppel ,  ''j  si-.y  there  is  no  such  tiling  in  criminal 
iaw.  It  is  no  defense  for  the  man  accused  of  a  crime 
to  sho  th.  t  the  prosecutor  has  himseJf  conmitted 
one,  even  on  tlv.  same  occasion,  still  less  on  some 
other  occasion,  v/hotlv.r  befor.;  or  after  the  offense 
charged  against  him. 

I^ov;  it  is  annsrently  suggested  that  these 
docur  nts  ?r».  r(»l<’vart  because  the-  show  that  the 
treaties  rad  falljn  into  disuse,  ouch,  a  state  of 
OiiSirs  could  only  arise  if  they  h.’td  been  disregarded 
over  a  lor."  ’^erJod,  »nd  If  all.  i-^rties,  including 
those  alleged  to  have  violated  them,  had  repudiated 
them  or  at  least  had  censed  to  i  .ly  vnon  them.  These 
doci.-^ents ,  however,  would  show,  one,  ^hat  all  the 
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rfverit»5  alle«^ud  to  bf  vlnir.tions  occu.rrrfd  aftor  the 

1  , 

outbreak  in  ILurone  of  ’'orld  ’”ar  II;  tuo,  that  the 

2  I 

^  ^  alleged  violators  thomselves  recognized  the  treaties 
j  bv  cl'.i>.ir,g,  rightly  or  v.Tongly,  that  they  were 

• 

^  I  acting  ir.  accordance  with  them;  and,  three,  in  the 
case  of  Finland,  that  the  L-.afjue  of  Nations  con- 
^  d.-rined  the  action  complained  oT,  ''"ain  rightly  or 
gj  wrongly,  on  the-  ground  that  it  was  a  violation  of 

the  Cov.-nr.nt,  £o  far  from  showing  that  the  tree  tie’s 
or  any  of  thes.,  had  fall-.-n  into  disusa,  they  sho\; 
thas  th>.  V  r  jir.’iin.ed  the  basis  of  all  .'iscussions  on 
tht  rights  and  wrongs  of  the  actlonfi  taken. 

’'■'e  .ar-.  left,  therefore,  ii.  the  nosition 
that  these  document.s  serve  no  nuroose  .?>:cept  that 
•S  irr^-levant  counter-ch^rgos  against  nrosecuting 
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nations. 

The  Charter,  in  our  submission,  leaves  no 
room  f^r  any  such  a  1  .lugatio  's ,  and  \;e  nsk  that  the 
docure-nts  be  njocted. 

Kr .  President,  in  tVi.-'  argument  this  morning 
t!  i  propositio’n  of  the  defense  has  beer,  based  mainly 
uoon  a  f-.ird  ground,  a  principle  \.’hich  may  bo  shortly 
describ'd  as  intoruretation  by  broach.  V'j  all  know 
that  som.  crinu  s  are  frequently  coi^mitted.  V'o  also 
kno’.’  th'it  in  certain  countries,  for  ’political  or 
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other  reasons,  Jurl-.s  h've  frcqtiortly  r^rused  to 

} 

convict,  I  have  r.ever  heord  it  sv.,‘;'gesttd  that  either 

i 

of  those  \;an  a  reason  for  saying  that  the  1p'.;  no 
I 

longer  existed  or  should  Irternrcted  differently 

► 

from  the-  v'itTaral  rearing  of  the  •  ords  used, 

> 

Th.r^  is  a  cnrnlate  confusion  in  the  use 

t 

'  hich  ry  friend  sought  to  innk-  of  the  quotation  from 

I 

K  11  and  Onoenheir,  It  is  quite  true  that,  in  order 
to  estr.bl’sh  a  nrooosition  in  interne- tior.'.l  corr.on 
lav;  as  in  nation  1  corr.on  lav;,  ’'ou  rust  ’^roc-. ed  by 
practice  and  custom  of  th._  ’>-rti-,s  ronierned.  But, 
•.v..n  in  th-.  t  case,  ’.  hen  the  nrooo.r' .  i 't;i  is  onco  es- 
t-.blishjd,  thi.  fret  that  sor-  raoiv'  .j-ih.s^qu.ntly 
chooses  to  break  th-  rule  do...s  not  aff.ct  thv;  valid¬ 
ity  or  internretation  of  the  rule, 

"’hen  thj  rule  is  ..'s tatlish^.d  by  treaty, 
v;hich  corresponds  in  the  intern?. tional  suh  re  an-rox- 
irately  to  lv,-Tisl  .tion  in  the  national  spb-.-re,  then, 
in  ry  submission,  suts-;qu‘-nt  breaches,  ..Ven  by  one 
of  the  nartir'S  to  tl'.  treaty.,  con  have  no  nossible 
bearing  on.  its  true  meaning  or  construction, 

"t;  v.’ould  al.so  like  to  make  ou’r  position 
cl  -ar  with  rera'’d  to  th  qi’e«:iion  of  t!v..  Tribunal 
taking  judic.ial  notice  of  niic:.  rstters.  It  is  ob- 
_viou_s_  t]ir:  t  mo- 14 .  .If..  nQi_eiiL,_or_  .th  inci^.nts  ref -rred 
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[  to  in  th^  f’ociim.nts  to  vvliich  v;o  objc.cting  would 
!  b(3 ,  if  til’,'  r.-attur  W'.To  ir.VvjR  tl  7.':i  ted ,  subject  to  kec^n 

'  dispute  both  on  tlu.  fc.cts  ?.nc  the  intern?. tionnl  luv/ 
nppllcsbio  to  those'  facts,  V/t,  wish  to  guard  cprainst 
the  remark  of  the  President  with  rogc?rd  to  the  taking 
of  iudicial  notice  being  interpret., d  ut  a  later  stage 
Qe‘fi:nse  so  as  to  en'’blt  then  to  rrr.ke,  by  way 
or  assertion  in  closing  speeches,  the  very  allega¬ 
tions  which,  if  th»  Tribunal  eyclitdes  thjs  evidence, 
will  not  have  been  inv'.stig.ated , 

Finally,  on  the  cjuestion  of  r.;itl gation,  I 
could  not  follow  v;hat  vrs  sun-.pse'-i  '  h..  th.,  boraring 

of  this  tyne  of  ovidijncu  on  .'.rtic/.i  t  .if  the  Charter 
'Which  was  quoted  and  r-^hlch  deals  w.ith  possible  niti- 
gatJon  in  resp.,;ct  of  th.e  oonnand  of  a  superior  offi¬ 
cer,  In  any  ^v.-nt,  it  is  .?  novelty  to  suggest  that 
the  fact  that  a  crino  is  frequently  comr.it ted,  if  it 
be  th^  feet,  .1s  a  ratter  to  be  taken  as  mitigation 
for  the  punishr.cint  of  those  -  ho  ere  actually  brought 
to  trial  for  it.  I  have  frequently  heard  it  us:.d  for 
th.  opposite  purpose  in  considering  th,'  matter  of 
Sentence, 

e  itsk  that  the  whole  of  these  documents  be 
excluded  squertily  on  tin,-  ground  that  they  art  irrele¬ 
vant  to  any  Issue  to  be  tried  within  the  Jurisdiction 
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of  this  Trihun:.!. 

TIJ:  PR'-SirLMT:  Th^v^  n^'  two  points  that 
I  dosir-,  to  riT^r  to  in  I'r.  Crrr’s  reply.  This 
Coir  t  has  n -V..;r  admitted  c.  document  on  the  Rroiind 
thr.'t  estonoel  opnlies  in  criminal  cisos,  nor  on  any 
rrronnd  bearinfr  the  faint,  st  n  semblnncj  to  estopp'.'l. 
Further,  I  think  it  is  bold  to  sur-^cst  to  us  th' t  we 
v.'ould  not  tak,  Judici.,!  notice  of  the  fact  that  a 
f;.'ct  w.as  found  by  the  Lernue  of  Nations  bor.rinn  on 
the  point  of  .'’nt^nessive  '.rrs  bi:t\V!j..n  Russj.r.  and  Fin¬ 
land  . 

’■  e  -Jill  ricess  for  fifT..-  minutes. 

(’■■h,.r.;upon,  ct  2C[/:.  <-  ■'ecess  was 
taken  until  1110,  after  v-hicn  th..  oroceed- 
in{;s  \7er..-  resumed  -3  follows:) 
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fcARSKAL  OF*  TiJ5  COUi’T ;  Thf*  Internationol 
l/illltary  Tribunal  for  the  Far  Eist  Is  no^v  rasumed, 

THE  FRESHEMT:  fr,  Comjrns  Cnrr. 

MR.  C0KYV.3  CARR:  *.'iur  Honor,  I  nir  afrnld  I 
may  hava  failed  to  make  mysilf  clear  on  the  tv/o  points 
to  wiilcij  you  rofarreo  before  the  adjournment. 

’Vlth  regard  to  estoppel,  I  was  not  suggesting 
that  this  Tribunal  had  ever  acmittoo  a  document  on  the 
rrouna  of  estonnel.  I  was  dealing  ’vith  the  original 
argument  of  the  defense  in  th'  Ir  o’^ening  in  support  of 
thd  nc miss  ion  of  these  Documents  in  vhich  it  was  based 
on  estoppel, 

’/ith  regard  to  judicial  notice,  if  it  is 
cenfinoo,  as  your  Honor  says,  to  .a  j  actual  finding 
of  t;ie  League  of  Nations,  we  should  have  no  objection. 
But  that  woulc  only  touch  one  part  of  one  of  the  many 
subjects  dealt  v/lth  in  the  Documents  now  unoor  con»- 
sidoration;  ana  I  •‘»os  seeking  to  guard  against 
assertions  being  made  at  a  later  stage  about  matters 
of  fict  which  are  in  disnute,  or  would  be  in  dispute 
if  they  y/ere  relevant,  and  the  Tribunal  being  asked 
to  take  Judicial  notice  of  assertions  of  that  kind. 

THE  PRESIDENT:  Taj or  Blakeney, 

MR.  BLAKENEY:  If  ne'^mltted,  I  shoulc  like  to 
answer  Mr,  Comyn?  Carr  very  briefly. 


I 


1/  ,630 


■'THE  fR'RsiCEi^T:  r 

1  eoing  to  snyr,  Mt jor  m  ,,  vvh-jt  vou 

I  ‘”Jor  Ql^konoy*;. 

2  BLAKENEY;  Yjo 

3!  ^rpurnont.  ’  ^  ^'inishod  my 

BHESIDeOT:  Tt^t 

5  I  Interruption  bv  ,-r  Co,nr  r 

I  y  I'.r,  oomyns  Cnrr 

n  that  was  the  position.  Kr.  r.  '  ^ 

7  You  hoon't  ffnlsh"d  '  I^ctorn. 

■ "  •".  “•  ••  -■«■ 

.  T,„c 

•»;  ropij,.  n-stlon  os  to  vour  right  to 

"  j  'IS.  BUKEMYt  po,  „ 

-- .ulto  tho  position.  x  h:;:i  i  ^ 

*  ^nd  yleiciso  to  •  r  r  '  1°" 

, .  I  ■  to  roply.  p,,*. 

■'*■"700  ono  or  two-  nines  ho  has 

n 

the  fRBSrtEj'.T:  th., 

*"  X  J  *  ’/o  hayon'f  k 

^^"nrlng  replies  In  fh  ^  ^ ''®” 

17  ‘  ^  those  Uiottop  biif 

Ihlp.  The  majority  of  rh  ''”'®  '’““'''I"® 

'Allowed.  to  bo 

ly 

ao  ^^'‘‘KSNSy:  At  fs«  - 

tiio  frop’i^nt  fh/’w-a  i 

^-oro  the  Trlbua  7  ^ 

Co.yns  Carr  hos  roforr,.  in  hi 

^nfonss  oocu.onts  which  •  n’l  b 

one  refers  to  th..  .s  e  J  1  ^ 

£1  no.o  noturo  a,-a.„-  Insinuations 


gl  PO.0  nature  .ralnst  — aninr  Inslnuatl 

^  «^ninst  oth.'*p 

'^n.r  notions,  m  order  that 
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tlio  Tribunal  shnll  not  havo  to  boor  tho  samo  orgume-nt 
on  further  cocumonts,  I  shoulo  moral/  liko  tc  state 
correctly  the  nature  of  these  further  documents. 

I  think  the  Tribunal  vill  reacil.v  nrpi’'^hend 
that  it  v/ill  not  bi  necessary  to  moke  exhaustive 
invest igcTt ions  of  these  other  incidents  v/hen  it  is 
considered  that,  for  example,  the  next  docunent  on  m.y 
list  is  3  statement  of  ’’inston  Churchill  as  to  -vhat 
he  did  and  ”'hy  he  did  it  in  Iran.  It  'vill  certalnlv 
not  b  necessary,  as  I'r.  Comyns  Carr  surgests,  for 
th.3  Tribunal  to  search  for  treaties  applicable  to 
those  other  instances  for  those  treaties  are  pleaded 
in  the  Indictment  and  are  -jithor  in  evidence  or  ivill  be 
tenderea  in  evidenC'.  by  th.'  oofense.  If  thoro  is  .any 
genuine  npprelicnsion  thit  the  defense  Intends  to  try 
to  prove  voluminous  f^cts  one  details  about  these 
incioents,  I  might  sav  that  the  presentation  of  my 
entire  list  of  documents  will  toko  less  than  half  a 
day. 
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18 


19  i 
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20  . 


21  ■ 
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25 


THE  PliESILiEHT:  Pcrsoruilly  I  think  you  should 
be  r.irdo  tc  shov/  frora  the  lav/  thvt  the  docunonts 

.T'  Qdnissiblc  b-foro  you  sp  clfy  v/h;  t  they  aro.  It 
i'  sufficient  for  you  to  assume  *or  the  tine  being 
that  the  conduct  of  other  •nations  end  of  statesmen 
of  other  nations  sro  relevant  censidera tiens  in  dealing 
vith  this  pact,  and  then  if  /e  v/ith  you,  to 

give  th-  evidence.  Hut  1  an  net  sure  that  ny  colleagues 
ell  agree  v/ith  no,  so  I  v/111  take  their  opinion. 

tih.  BL,.ivEi.SY;  Ue-anv.hile  1  will  pass  on  to  ny 
last  point,  the  questions  raised  b’'  the  President, 

I  should  like  to  point  cut  that  the  defense 
has  n.v.r  used  th-  torn  ostoppc.l,  and  that  vhen  Mr, 
Cc.myns  Carr  refers  to  it  cs  hevirr  be:n  in  our  ergu- 
nc.r'*,  '  hic''  v/rs  net  cri  argument  but  an  coening  stctc- 
n^-rt,  're  refers  tc  sc;ne thing  that  v  s  net  read  and  is 
net  b  .fere  th-  Tribunal, 

TliE  PhjiSlI/E/tT:  1  believe  on  .  def(:nso  counsel 
in  n  notion  going  to  jurisdiction  did  rely  on  ostcppal, 
licv/ev'.r,  you  6c  net  r  .ly  on  lo.  Major? 

Mh,  LL/.KEHEY:  ho,  sir,  'iS  to  the  oth-r  point 
of  judicial  notice  of  actions  cf  the  League,  I  might 
merely  suggest  that  thi-  fact  of  the  League's  having 
f.ctud,  of  ccurre,  does  net  render  the  state  of  the 
facts  any  mere  r:levant  tc.  this  case  than  they  would 
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1 

be  othurv’ise.  Thv,  tcklng  of  judicir.!  notice  Is  in 

2 

R  sc-nso  rnc  ’./py  cf  receiving  evidence,  and— 

3 

THL  PFtiiSIbEIiiT  •  iind  cnc  wsy  of  dispensing  j 

4 

!  -’ith  it,  ; 

5 

j  : 

1  iiTi.  BLi.Kiii-.EY :  Or  of  the  dispensing  V'ith  the 

C 

1 

1  taking  of  evidence.  It  is  cnc  v/r.y  cf  the  Tribunal  ! 

7 

kncv.ing  the  frets  or  coning  to  knov.'  then. 

e 

8 

THE  PhiiEIDEKT:  Of  cours*. ,  wo  rlv/cys  expect 

9 

1  to  be  invited  to  take  judicial  notice,  rnd  tc  have 

10 

the  relevant  facts  placed  bv.fcre  us,  Th:  t  is  the 

11 

usual  thing.  But  v.'e  could  cct  indi..rondontly ;  particu- 

12 

larly,  notice  of  Droclcrr.ations  '.vitheut  the  produotioo 

13 

of  it. 

14 

I»ih,  BLiiKiifjEY:  Yes,  Lly  point  was  that  since 

U 

the  Tribunal  has  indicated  —  since  the  President  hes 

f 

16 

indicated  that  perhaps  the  Tribunal  v/ill  teko  Judicial 

*7  1 

notice  of  the  action  of  the  League  in  enw  of  these 

18 

instances-- 

19 

ThE  PP.i;,SIL>Ei.Ti  «»nd  if  i/e  did  Judicirllj'  nctlce 

20 

that  finding  of  fret  it  is  hardly  likely  wo  -Yould 

21 

reject  it,  Invostigate  the  natter,  and  substitute  our 

22 

o\.’n,  Vio  are  rlv/aj's  obliged  tc  act  according  tc  conrion 

23 

sense , 

24 

j.ui,  bLi»Kki*EY:  <.ijd  if  in  other  similar 

25 

instances  which  are  act  susceptible  of  being  taken 
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judlcic.1  notlco  of  tho  Trlbuuf.l  finds  tho  srmo  rulo- 
v:;ncy,  then,  of  ccurso,  v;e  should  hi-vc  tc  offer  preef 
of  then  in  the  crdinc.ry  way.  Thorefero,  I  v;r  s  trying 
to  suggest  the t  the  question  cf  relevancy,  of  course, 
v/ould  bo  tho  test,  not  the  quest  ion  of  convenience  cf 
ricking  proof  or  the  ccnvonionco  of  finding  of  facts. 

TiiK  PRHSlDEftT:  \/c  cannot  shut  out  o  single 
ri-lcvnnt  end  riatorir.l  fact,  nc  inottcr  liow  discgrcccble, 
unless  it  is  cumulrtivo  cr  petty. 

wK.  BL-  KEHEY:  Th?  t  is  nil  thrt  I  have  tc  say 
on  tho  tender  nov/  before  tho  Tribunrl. 

THE  PKESILEi  T:  VJo  will  reserve  i  ur  decision 
on  tho  question  v/hother  you  are  to  be  permit  tod  to 
reed  these  documents  end  give  this  ovidoncc. 

V/o  will  cdjourn  for  s  few  minutes. 

(li 'hereupon,  ct  1130,  an-' '’djournnont 
was  token  to  1145,  efter  which  the  proceed¬ 
ings  \/cro  resumed  rs  fellows:) 


I 
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I 
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VARSVAL  0?  TT?F.  COURT;  The  International 
Military  Tribunal  '"or  the  ^ar  East  is  nov  resumed# 

THE  FREGIDFJNT:  The  Tribunal  has  decided  not 
to  receive  evidence  as  to  th-*  relations  betv/een  the 
USGR  and  ^inland,  Latvia,  Esthonia,  Poland  and 
Roujviania;  nor  as  to  the  relations  between  Russia  and 
G”ont  Britain  and  Iran;  nor  as  to  the  relations  be¬ 
tween  the  United  States  of  America  and  Denmark, 
vis-a-vis  Greenland  and  Iceland.  These  are  collateral 
and  Irrelevant  issues.  The  decision  is  a  decision  of 
the  rr'Jorlty. 

!'r.  Smith. 

HR.  SHITH:  If  your  Honor  rlease,  on  behalf 
of  Hr.  I.'IRCTA,  I  v'ould  like  to  have  an  exception  to 
the  rulinr  of  the  Court. 

THE  PRESIDFiKT:.  You  have  the  exception, 

Hr.  Smith. 

Hajor  Blakeney. 

IVi.  BLArCEITEY;  I  presume  that  as  has  been 
done  in  similar  instances  in  the  past  I  should  make 
my  tender  of  these  documents  and  let  the  Tribunal's 
rulin'!  apply  to  each  of  then  separately. 

THE  PRESIDENT;  In  a  national  court  that  ’.vould 
be  necesr;ary  to  pround  future  rights,  Hr.  Blakeney.  I 
think  that  statement  1  read  out  covered  the  lot. 
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uidn't  it? 

.  BLAKHKEY;  It  reverb!  a  large  number 
or'  my  documents,  possibly  all  of  them  on  this  exact 
point. 

TKE  FRESIDSKT:  Tender  them  ^nd  we  v,'lll 
reiject  them. 

?IR.  PLAKEMEY?  Tho  Journal  of  the  League 
of  ^’ations  hr.s  already  been  tendered  for  identifica¬ 
tion  together  v;lth  the  excerpt  constituting  defense 
document  No.  475-B. 

TIE  PRESIDENT:  I  understand  one  of  my 
colleagues  desires  to  see  these  documents  so  you  had 
better  list  them  ail  and  give  copies  to  the  Judges 
v;lio  desire  then. 

V/e  will  adjourn  now  to  enable  you  to  make  a 

list. 

The  Court  vjill  recess  until  half-past  one. 

(\7hercupon,  at  1150  a  recess  was 

taken. ) 


25 
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A'.  Trill'.XCK  SISSK  N 

2 

3 

j  The  Tribuiia]  net,  pursuant  tc  ’'ecess,  at  1330. 

4 

I.T'.nOr.AL  (r  THT  CflTT:  The.  Internatic nal 

5 

1 

1  ilitai'y  Tribunal  fc^’  the  Far  Fast  is  row  resuirea. 

6 

THE  :'V.r«iDEKT.  I.'ajor  Blakeney. 

7 

1  r.Fi,  BLAiHlILY;  1  hai  tendered  and  requested 

8 

j  that  it  be  narked  for  identificatic n ,  the  Journal 

9 

*  of  the  League  cf  Nations. 

10 

C LE.llC  (F  TKF.  COURT:  The  JcuT’nal  of  the 

11 

League  cf  Naticns,  tc  v.it,  defense  dccur.^nt  No. 

12 

vJill  be  river  exhibit  Nc.  2323  for  identificaticn 

13 

only. 

14 

(' h',  ■>’euron,  the  dccu.»r.ent  above  re- 

15 

1 

feared  to  v;3s  r  arkcd  defense  ex’ ibit  No.  2323 

1^>  , 

fcr  idertii icaticn  only.) 

17 

1  L  BLAi.F.Hl.Y:  I  ncv  offer  in  evidence  the 

inj 

excernt  ccrri-risin^  d  fense  dccuirert  ^75-3  rhich 

!•>  ! 

ha.”,  airo-adv  bcrr  rejected,  cf  course.  Fcilcv/ine 

20 

that  1  should  like  tc  offer  th..'  oxcer’-t  described 

; 

1 

as  defense  dccur'on^-  No.  475-A,  beir.i:  the  action 

22 

of  the  Ccur;cil  c.f  tl’;e  L-  aguc?  ii.  tho  sane  T'a'fter;  and  j 

23 

I  assurre  t'at  the  '•are  ’’ulir.^  rc.llo'.vs. 

24 

( .hereuccn,  the  President  nodded.) 

25  j 

i. 

I-f  3LAKEIT.Y;  I  now  tc-r.dei'  for  ider.ti:  Icaticn 

I 
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^  defense  dccument  Nc.  478,  beir g  the  volume  "Speeches 
^  by  British  Leaders"  published  by  the  Foreign 
^  I  Mnlstry  cf  Japan, 

1 1  Cu-E.;K  Cl'  Th.’.  CCULTj  Defense  dccument 

I  V' .  47P  will  receive  exhibit  Nc.  2324  fer  identifl- 
caticr  only, 

(  /hereupcnj  ■‘"he  dccument  above  re— 

I 

ferred  tc  v-e*-  rerked  de^'ensc  exhibit  Nc  2324 
fer  Identification  only.) 

j  liR.  BLAi.llTY:  And  I  now  offer  in  evidence 

excerrts  therefrom  consisting  cf  parts  of  the  speech 
of  rinstcn  Churchill  Ir  the  House  cf  Cc- Bxns  on 
the  9th  of  September,  1941,  dealing  with  the  subject 
of  the  cccuraticn  cf  I.’an. 

Shall  we  assum.e  without  further  comment 
by  the  President  that  the  sare  ruling  applies' 

ThX  ?Fi  flDElT:  All  these  have  been  rejected. 
We  expected  you  tc  hand  in  a  list  that  would  be 
simultaneously  translated  as  you  read  it, 

JJi.  BLAhEIEY:  I  am  sorry,  I  did  net  sr 
understand,  Kr,  Pre<^ldent. 

Thr.  Pi.ISIDEM:  That  is  why  we  adjourned 
at  ten  to  twelve, 

BLAr.EKEY:  I  can  make  the  tenders  very 
quickly,  I  think. 


17, 
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Ir  ccrrecticn  v/lth  th<;  prc-CGding  dccument 
I  wish  tc  refer  to  rrosecutlon  exhibit  No.  15, 
Treaties  Governing  Land  »/arfar€,  and  snecifically 
to  Hague  Convention  The  Fifth,  the  l8th  of  October, 
1907,  niehts  and  Duties  cf  Teutral  Powers  and 
Persons,  Articles  I  and  II. 


7 

8 

9  , 

I 

10  I 

I 

11 
12 

13 

14 

"i 

16  ' 

I 

17 

18 

19 

20 


THE  PRESIDE!  T:  V/e  have  giver,  no  decision 
or.  that  document.  The  relevancy  cf  that  has  not 
beer  aT’gued. 

kR.  3L;.KI.IEy:  I  refrain  from  reading  tho 
articles  in  t.uesticn  because  jr  t^e  abser.oe  of 
the  document  tc  which  they  relate  they  wculd  be 
meaningless  alone. 

As  my  next  document  I  tender  fer  identi- 
flcaticn  the  booh  "Events  Leadlrg  Up  to  World  War 

II"  'ublishcd  by  United  States  Gevernment  Printing 
Office. 

CLERL  iF  THE,  CCURTi  Defense  document 
Nc.  559  will  receive  exhibit  Fo.  2325  for  identi¬ 
fication  only. 


21 

22 

23 

24 

25 


(t  hereupon,  the  document  above  re¬ 
ferred  tc  was  marked  defense  exhibit  No.  2325 
for  identification  only.) 

BLAI\rI''EY;  And  I  offer  in  evidence 
excerptc  therefrom  relating  to  the  Baltic  States. 


I 


-  *  > 
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Defense  dccumort  Nc.  5y9-A,  it  should  be. 

1 

TFE  P^ESIDITT;  The-  excerpt  is  rejected. 

2 

ITi.  BL/u.riEY:  I  next  tender  for  identi- 

3 

4  ricatlon  defer se  dccuipent  Kc.  563  ocnslsting  of  the 

5  Creety  of  Non-Aggression  Betv'ecn  the  U.  S.  S.  R. 

6  ard  r.sthcnia,  rublished  by  the  Foreign  l.inistry  of 

7  Japan. 

8  TEE  hr'-'IDEET:  The  last  excernt  can  be 

9  tracked  f <.  r  identification  although  rejected.  The 

10  dccuirent  Just  tendered  is  i^eJ«-ctGd,  but  ray  be 

11  P'arked  f c  r  identification. 

12  CLEI’E  IP  THE  CCUET:  Defense  document  563 

13  will  receive  exl-.ibit  No.  2326  fer  identification  only. 

14  (<hereux'on,  the  document  above  re- 

15  f erred  to  ’”as  marked  defer  sc  ciihibit  No.  2326 

16  for  identification  cnly.) 

17  BLAiOLI.EY;  It  is  offered  in  evidence. 

18  1.LFRL  cr  THI  UURTs  Defense  document 

19  I'O.  559-A  Y’ill  receive  exhibit  No.  2325-A,  bcirg 

20  an  cxcerct  from  the  book.  That  is  for  identification 

21  only  as  well. 

2^  (’  hereupon,  the  document  above  rc- 

23  fo-rrod  to  ’.as  marked  defense  exhibit  No.  2325“A 

24  for  identification  '■nly.) 

25  THE  PrE£ID:iT:  let  mo  rut  the  ’position 
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clearly.  Parent  documents  are  tendered  fer  identi- 
ficatlcr.  only  in  any  case.  Excerrts  arc  tendered 
outright  and  arc-  rejected,  but  are  irarlred  for 
identification  only  at  the  request  ef  the  defense, 
iTR.  BIAKEhT-Y;  Document  No.  563»  which  was 
given  for  identificatior  only  No.  2326,  is  not  an 
excernt  but  was  offered  in  its  complete  form. 

niF  PHISIDENT;  That  has  been  rejected, 
BLAXLI’i.Y:  I  next  offer  in  evidence  a 
further  excerpts  from  tlic-  booh  "Events  Leading  Up 
to  World  War  II"  which  has  beci.  marked  for  identi¬ 
fication  exhibit  2325,  cersisting  of  defense  docu¬ 
ment  Mo.  560,  excerpts  rclatlrg  to  Poland. 

THE  PRIBIDEMT:  That  has'  been  rejected,  but 
marked  fer  Identification  only. 

CLERK  OF  TIE  COURT;  Defer se  document 
No.  560  will  receive  exhibit  No.  2327  for  identi¬ 
fication  only. 

(^'hereupon,  the  document  above  re¬ 
ferred  to  was  marked  defense  exhibit  No.  2327 
for  identification  only.) 


25 


iiR.  BLAKEWEY;  I  offer  a  further  excerpt 
from  exhibit  2325>  being  defense  document  56l, 
excerpts  relating  to  Roumanla. 

liiE  PKESIDEhT:  That  has  been  rejected  bi 
marked  for  identification  only. 

CLERK  OF  THE  COURT 
v.ill  receive  exhibit  No 
only. 

(Whereupon,  the  document  above 
referred  to  was  marked  defense  exhibit  2326 
for  identification. 

luR  BLAKENEY;  I  nov.'  offer  in  evidence 
defense  document  564,  being  a  convention  defining 
agression,  entered  into  among  the  various  nations 
and  published  by  the  Foreign  j-lnlstry  of  Japan. 

THE  PRESILENTs  The  relevancy  of  that  has 
net  been  argued. 

iJtR.  BLAKENEY;  While  that  is  true,  iir. 
President,  this  relates  also  to  the  question  of  the 
Baltic  States,  and  I  assume  stands  on  the  seme 
ground  as  the  other  documents  in  relation  thereto. 

THE  PRESIDBj'«T:  In  fact  you  are  pressing 
it  end  v/e  have  to  decide  the  question  of  its  rel AVnr 


Defense  document  56l 
2326  for  identification 


MR.  BLAKENEY 


I  beg  your  honor*  s  pardon 
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1  mis-statfcd  the  matter.  It  does  not  relate  to  the 
Baltic  States  but  to  Krurnanla,  and  I  do  not  press 
for  its  admission,  because  1  am  v/illing  to  concede 
that  if  the  other  documents  are  irrelevant  this 
document  is  irrelevant. 


THE  PhLSIDEi-iT;  There  is  nothing  for  us  to 


decide. 


•  CLEKK  OF  THE  COURT;  Defense  document  564 
will  receive  exhibit  No.  2329  for  identification 
only. 

(Whereupon,  the  document  above  referred 
to  was  marked  exhibit  No.  2329  for  identification.) 
Mli.  BLAKENEY;  1  now  offer  in  evidence 
the  New  York  Times  for  the  20th  of  December  1941, 
defense  document  Nr.  516,  on  the  subject  of  Timor. 

1  call  attention  to  the  fact  that  the  excerpt  is 
mis-dated  the  19th  of  Decembt  r.  For  identification 
I  offer  the  entire  bound  volume  containing  the  issue 
for  the  20th  of  December. 

THE  PhESIDLNTi  What  about  the  excerptV 
laR.  BLAKENEY;  I  have  an  excerpt,  defense 
document  No.  516,  which  I  v/111  offer  in  evidence. 

This  document  of  course  is  not  covered  by  the  Tribu¬ 
nal's  ruling  and  stands  in  quite  a  different  cepe. 

THE  PrtESIDEi.Ti  If  it  is  not  objected  to 


-I"  f.  'iiv, 


WO  will  allow  It  to  go  In.  - - - - 

ifr.  Comyns  Carr. 

1*.  COUXMS  CAfiH!  Your  honor,  the  only  dls- 
tlnctlon  between  this  document  end  the  other  on 
which  the  irlbuncl  ruled  this  mornln*  Is  thst  the 
subject  ef  Timor  does  enter  to  a  certain  extent  Into 
I  the  inquiry  .f  this  Tribunal;  because  Portueal  is 
,  mentioned  In  the  conspiracy  counts,  not  elsewhere. 

IhL  This  may  have  a  bearing  oA 

Issues  and  be  relevant  and  material  so  for  as  It  con¬ 
tains  statements  of  fact  and  we  know  their  source. 

^  i-h.  COWtNS  CAIJI.  It  might,  your  Honor, 
but.  In  our  submission,  it  has  not  In  fact. 

,  THI,  PhiSlhtwIi  It  Is  In  an  entirely  diff¬ 
erent  category  from  those  documents  argued  this  morn- 
Ing. 

**.  COLINS  CARH:  Yes,  I  would  submit 
partly  different,  your  Honor,  not  quite  entirely. 

The  allegation  In  the  Indictment  la  our 
case  Is  that  the  accused  Included  In  their  con- 
■  P  racy  to  occupy,  and  to  take  possession  of  the 
possessions  of  other  countries  In  the  Pacific  and 
Indian  Oceans,  Portugese  Timor.  This  document 
purparts  to  show  that  the  Allies,  after  the  out¬ 
break  Of  the  Pacific  »ar,  anticipated  that  move 


8s  fpr  8  3  iln.or  v'ps  concerned  by  entering  there  to 
defend  it,  just  ps  It  ves  rllegtd  thnt  they  did  the 
seme  thing  with  regard  to  Persir,  Greenland,  rnd 
Icelrnd,  documents  PS  to  v/hlch  the  Trlbunpl  hns 
rlrcpdy  rejected. 

IHL  Pi\ESIDLi\T;  but  the  Jppnnese  did  invrdc 
llmor  end  they  did  not  Invrde  Greenlpnd  or  Icelr.nd, 
ilh.  COiJYNS  CARh;  Mo,  they  did  subsequent¬ 
ly  Invode  llmor,  but  our  submission  is  thrt  this 
r.ctlon  of  the  Allies  might  hrve  been  the  pnsv.er  to 
r  chr.rge  of  pcturlly  Invpdlng  Timor,  v.hlch  is  not 
mrdc,  but  could  not  be  rn  rnsv.'cr  to  the  chnrgc  of 
conspiring  to  do  so,  rnd  therefore  this  document, 
rlthough  it  docs  relntc  to  something  which  la  the 
subject  mntter  of  the  indictment,  is  rerlly  on  the 
some  brsls  rs  the  other. 

THL  PKLElDbiil;  iJrjor  blrkeney. 
leK.  BLAKENiLY:  If  counts  %  and  5  of  the 
Indictment  charge  consplrrcy  to  domln«-te  llmor, 
among  other  regions,  and  if  the  only  shred  of  evi¬ 
dence  in  the  case  on  such  consplrrcy  is  that  the 
orpr.nese  occupied  llmor,  it  must  be  highly  relevant 
to  know  whrt  the  condition  of  Timor  :vas  rt  the  time 
they  occupied  it  or  before  thrt  time. 

THh  PRL&lDLi'tT;  In  whrt  count  or  appendix 
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^  Is  Portugal  or  Tlm^r  montloncd'j 

2  iiv.  BLAKhhLY;  Portugrl  Is  mentioned  In 

a  counts  4  end  5  ^nd  53  to  55  the  Indictment. 
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THE  PREMDEM:  That  is  to  say  in  conspiracy 
,  and  in  crlraos  —  In  conventional  war  crlmrs  and  crimes 
apalnst  humanity, 

ilR.  BLAKENEY:  If  the  rvidnnco  tendered  is  such 
as  to  show  only  that  Japan,  once  war  was  underway, 
attacked  its  onemios  whnro  it  could  find  them  then  it 
I  is  obviously  extremoly  irrelevant  on  the  question  of 
j  whether  the  occupation  star.Ung  alone  is  evidence  of 
!  conspiracy. 

I 

THE  PRE^IDE^'T:  And  the  conspiracy  is  alleged 
to  have  continued  up  to  the  time  of  the  surrender,  that 
is,  beyond  the  invasion  of  Timor, 

.‘/e  have  decided  to  admit  that  docum*'nt  on  the 
usual  terms, 

CLERK  OF  Tra  COURT:  Defense  document  No,  ^16 
will  be  givrn  exhibit  No.  2330  for  identification  only 
and  the  excerpt  therefrom,  bearing  the  same  document 
number,  will  r'celye  exhibit  No.  2330-A,  ! 

(’Ther-  upon,  th^  document  above  re¬ 
ferred  to  was  marked  defense  exhibit  No. 

2330  for  identification;  the  excerpt  there¬ 
from  being  marked  defense  exhibit  No.  2330*^  I 

and  received  in  evidence.) 

.tR.  ELAJCENEY;  I  shall  r^'ad  on'  or  two  excerpts 
from  exhibit  No,  2330-A,  commencing  with  the  beginning: 
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"Portugal  Bids  thr  Allios  “^Ito  Timor; 

"Th'^y  hay  'No’  as  Axis  '^^arns  Lisbon 
"By  Danlol  T,  Brigham 
"By  Tolrphon^'  to  tho  York  Tlrars"  — 

THE  PREhIDE!’Tj  '7p  rrcolvo  this  only  as  a 
stat'^ri'^nt  of  fact,  th®  source  of  which  Is  Indicated 
and  for  whatovrr  probative  value  It  has. 

."R.  BLAKENEY:  (Reading  continu<^d) 

"Bern^,  Switzerland,  Drc.  19--  Portugal  demands 
that  Britain  and  the  Netherlands  withdraw  their  occupatlorj 
forces  from  Portugese  Timor  Imraedlate-ly,  Premier  and 
Foreign  ?'inlster  Antonio  de  Oliveira  Salazar  told  a  speclej 
session  of  the  National  Assembly  In  Lisbon  todav, 

"(In  London  a  spokesman  asserted  that  'we 
won't  budge',  The  United  Press  reported.) 

"Dr.  Salazar  ackowledged  that  the  Island,  which 
lies  between  Australia  and  the  Netherlands  Indies,  was 
of  'greatest  importnnee  to  the  defense  of  Australia', 
but  asserted  that  a  Japanese  attack  there  could  not  be 
r'^gerded  as  'probable'. 

"Pending  the  Allied  reply  to  th?  Portuguese 
protest,  the  Premier  said,  the  government  is  studying 
'the  necessity  of  increasing  the  small  garrison 'on  the 
Island '". 


I  skip  the  next  paragraph 


I 
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^  "In  opening  his  spe  'ch  the  Premier  told  Parliaraont 

2  ;hat  *I  am  not  her-'  to  make  a  speech,  but  to  put  before 

;he  fictional  Assembly  an  exposition,  a  simple  exposition, 

3 

4(?f  the  facts.'  He  continued: 

j  "'Wednesday  morning  tv/o  armed  contingents  that 

gMpoear  to  have  been  of  Australian  and  Netherland  nation- 
yiilUy  debarked  forcibly  at  Dell,  Invoking  as  their  reason 
8|:he  defense  of  the  colony  from  an  imminent  Japanese 
ptggresslon,  (In  Batavia  It  was  said  the  occupation  wes  ' 

10  :arrled  out  Thursday.)  I  pass  ever  In  silence  certain 

11  campaigns  carried  on  in  the  world  press  during  recent 

I 

12  f/prks  on  the  subject  of  Timor  and  on  the  subject  of 

1^  Portuguesf  for'^ign  policy  --  ridiculous  and  Interested 
campaigns  In  v’hlch  the  prrsence  of  fourteen  Japanese  on 
the  Island  was  taken  os  th*"  pri'text  for  fears  of  Japanese 
Infiltration. 

"'On  Dec.  4  Inst  th-'  British  Foreign  cecretary. 

In  a  conversation  with  the  Portuguese  Ambassador  to 
London,  n<'ntloned  the  strategical  position  of  Timor,  which 
Is  essential  to  the  defense  of  Australia  and  on  the  subject 

21 

lof  which  the  British  General  htnff  has  been  obliged  to 

22 

preoccupy  itself.  The  British  Government,  hr  said,  had 

23 

three  ouestlor.s  to  ask.  These  were: 

24 

"'1.  ’■'hat  v/ould  be  the  attitude  of  the  Portuguese 

25 

Government  in  case  of  a  Japanese  attack  on  Timor? 
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"’2,  "fould  th<-  Fortuguns'”  Grvrrnm*rnt  bo  disposed 
to  nccrpt  British  nid  if  th*^  island  was  ottackrd? 

'"3.  If  the  answer  is  in  thr  affirmative,  would 
there  not  bo  advantage  in  studying  now  a  plan  for  .1oint 
occupation? 

"’It  is  our  conviction  that  a  Japan-  se  attack 
against  the  Portuguese  possession  of  Timer  can  under  no 

f 

.'circumstances  be  considered  as  probable, 

I  "’However,  as  a  nrud'-nt  mmsure  of  foresight  and 

owing  to  the  existence  of  our  alliance  v/ith  Great 
Britain,  the  government  did  not  hesitate  to  nnsw-r  in 
the  following  manner;  First,  we  would  resist  v/ith  force 
any  Japanese  aggression  against  Timor  —  as  we  would 


I 
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against  any  oth'r  Fortugues'-  possession  or  against  any 
aggressor;  second,  given  our  intention  to  resist,  we 
would  not  only  accent  British  aid,  \>ir  v/ould  expect  it 
junder  the  treaty  of  alliance,  the  more  so  since  there 
joxists  no  r<"ason  '■ihy  the  Japanese  should  attack  our 
possession,  and  th-  attack,  should  it  come,  would  come 
.only  as  a  result  of  our  alliance  v/lth  Great  Britain  or 
as  a  prrlude  to  subs'Guent  attacks  against  British 
possessions. 

"’On  Dec,  7  the  British  Government  acknowledged 
recelot  of  this  communication  in  the  warm''st  terms,  and, 
after  consultation  with  the  Australian  Gov- rnm^nt. 
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suggrstPd  thnt  a  Portuguoa?  cfficor  bo  srnt  immrdlatoly 
to  Mngaporr-  to  confor  with  tho  British  Comm''nd  thorr.’ 
"^avs  Of for  was  Accoptod 

"Th^  Prornlrr  and  Foroign  Ulnlstor  —  and  Hlnistor 
of  V.ar  told  his  llstrnors  that  his  govornmont  had 
accrptrd  this  offrr  and  had  sont  tho  Govornor  of  Timor 
instructions  to  this  offoct; 

"’Tho  aid  to  bo  studlod  is  in  tho  samo  moasuro 
as  that  which  is  duo  to  tho  Portuguoso  under  tho  treaty 
this  country  has  with  tho  British.  This  will  como  in  tho 
form  of  British  and  Netherlands  troops  under  British 
command.  Tho  hypothesis  to  be  envisaged  is  sol«ly  that 
of  a  Japanese  aggression  against  Timor.  This  accord 
does  not  come  into  effect  merely  on  the  basis  of  simple 
mo^saco  or  fears  thereof,  mor*  or  loss  well  founded. 

The  collaboration  of  foreign  troops  is  not  reciprocal 
except  that  through  Jnuanose  attack  on  our  possessions 
we  have  already  lost  our  neutrality,  and  that,  finally, 
foreign  troops  will  be  withdrav/n  once-  their  presence 
is  no  longer  required,’ 

"British  and  Netherland  representations,  however, 
became  increasingly  insistent,  the  i-reml-r  went  on,  as 
Allied  fears  of  a  Jananose  attack  increased.  But  while 
the  British  Ambassador  in  Lisbon  was  trying  to  convince 
the  Portuguese  Government  of  the  necessity  of  immediate 
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m-asuros,  thosr  fopcrs  i.vrrr  br-lng  drbarkrd  on  the 
island  of  Timor  'and  those  troops  did  not  land  with  the 
ohjoct  of  negotiation,  but  to  call  upon  the  Governor  to 
grant  immediate  permission, ' 

"’Naturally  the  modest  police  garrison  on  the  ! 
Island  could  do  nothing  to  resist,’  Dr.  f^alazar  said.  | 
"The  Pr<^mier  added  that  ’the  colony  remains  calmj’ 
and  that  ’we  are  at  present  studying  the  means  of  Increasing 
the.  garrison  there  ns  the  simplest  manner  o^  bringing 
pence  back  to  that  island  exposed  as  it  is  to  the 
convulsions  of  war,’ 

"A -formal  note  of  protest  demanding  that  the 
Allies  immediate  withdraw  from  Timor  v/es  being  prepared 
in  the  •5’orrlgn  Office  lata  tonight.  It  is  to  be  handed 
to  the  British  Ambassador  early  tomorrow," 

That  is  the  rnd  of  tho  excerpt. 
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BLAKEMEY;  I  next  tender  for  identifica¬ 
tion  the  volume  containing  the  New  York  Times  for  the 
11th  of  April  19^1,  defense  document  No.  517. 

CLERK  OF  THE  COIJRT:  Defense  document  No. 

517  will  receive  exhibit  No.  2331  for  identification 
only. 

(hereupon,  the  document  above 
referred  to  was  marked  defense  exhibit  No. 

2331  for  identification.) 

IIR.  BliAKENEi’’:  And  I  offer  in  evidence  the 
excerpt  therefrom  entitled  "Agreement  '''hereby  United 
States  Becomes  Protector  of  Greenland,"  already  re¬ 
jected  by  the  Tribunal's  ruling  this  morning. 

THE  PRESIDENT;  The  excerpt  is  rejected  but 
will  be  m.arked  for  identification  only. 

CLERK  OF  THE  COURT:  The  excerpt  from  exhibit 
No.  2331.  bearing  the  same  document  No.  will  receive 
exhibit  No.  2331-A  for  identification  only. 

(hereupon,  the  document  above 
referred  to  v^as  marked  defense  exhibit  No. 

233I-A  for  identification  only. ) 

I!R.  3LAKENEY:  And  I  next  offer  in  evidence 
defense  document  No,  562,  being  further  excerpts  from 
the  book  "Events  Leading  up  to  '’'orld  ’*'ar  II,"  relat¬ 
ing  to  the  Greenland  matter. 


17,654 


I 


1 

2 

5 

4 

5 
• 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
IK 

19 

20 
21 
22 

23 

24 

25 


THE  PPESIDEKT:  Rejected,  but  to  be  marked 
for  identification  only. 

CLERK  01  THE  COURT:  Defense  document  No, 

562  will  receive  exhibit  No.  2332  for  identification 
only. 

(’Thereupon,  the  document  above 
referred  to  was  marked  defense  exhibit  No. 

233?  f'5r  identification.) 

[-3.  BLAKSNEY;  I  nov/  offer ’in  e^ddence  -- 
I  now  tender  for  identification  the  volume  contain- 
inf  the  Kev/  York  Times  for  the  8th  of-. July  19^1, 
defense  document  No.  5l8. 

T  rerret  to  have'to  call  -attention  to 
another  error  in  date.  This  is  marked  the •9th  but 
should  bo  the  8th  of  July. 

CLERK  OF  THE  COURT:  Defense  document  No. 

518  will  receive  exhibit  No.  2333  fc't  identification 
only. 

(Thereupon,  the  document  above 
referred  to  was  marked  defense  exhibit  No. 

2333  foT*  identification.) 

13.  BLAKENEY:  And  I  offer  in  evidence  the 
excerpt  therefrom,  consistlnf'  of  the  messa^re  of 
President  Roosevelt  to  Congress  in  relation  to  Iceland, 
defense  document  No.  5^8. 
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TKE  PRESIDENT;  Rejected,  but  to  be  marked 
for  identification  only. 

CLERK  or  THE  COURT:  Defense  document  No. 
fl8,  being  an  oycerpt  from  exhibit  No.  2333,  will 
!  receive  exhibit  No.  2333-A  for  identification  only, 

(’"hereupon,  the  document  above 
referred  to  was  marked  defense  document  No, 
2333-A  for  identification*) 

IIR.  BLAKENIT/J  I  now  offer  In  evidence 
defense  document  No.  5f3i  being  the  Nippon  Times 
Napazine  for  the  20th  of  F'ebruary  19^’ 7. 

CIFR?'  OF  THE  COTOT:  Defense  document  No, 

553  will  receive  exhibit  No.  2334  for  identification 
only. 

(■'?hereupon,  the  document  above 
referred  to  was  narked  defense  exhibit  No. 

2334  for  identification  only.) 

I'R.  BLAKENEY;  And  I  offer  in  evidence  the 
excerpt  therefrom  bearing  the  seme  document  number, 
being  the  complete  article  entitled  "A-Bomb  Decision." 

JP. .  COWYNS  CARR;  Your  Honor,  T  am  not  quite 
sure,  nor  is  my  friend,  whether  this  document  was 
Included  in  the  ruling  of  the  Tribunal  this  morning. 

I  mentioned  it  in  the  list  of  documents  to  which 
my  , merit  applied. 


THE  PRESIDENT:  It  is  included. 

liR.  COPYNS  CARR:  In  that  case  I  have  to 

submit  that  it  is  equally  objectionable  with  the 

other  documents,  although  the  reason  is  perhaps  not 

quite  the  same.  The  document  purports  to  be' an 

account  by  Secretary  —  former  Secretary  for  Tar 
,  « 

Stimson,  of  the  reasons  which  led  the  United  States 
to  use  the  A-bomb  in  the  last  stages  of  the  Pacific 


war. 

TI^  PRESIDENT:  "'as  Hr.  Stimson  the  Secre-' 
tary  of  State  when  the  atom  bombs  were  dropped? 

m.  COI^YNS  CARR:  Yes  --  Secretary  of  ’*^ar. 

THE  PRESIDENT:  Tell,  we  v/ant  full' argument 
on  this,  as  much  as  you  can  offer: 

ItR.  COJTNS  CARR:  In  my  submission,  the 

•  ^ 

question  of  the  choice  of  weapons  on  the  Allied  side  • 
in  the  war  has  no  bearing  upon  any  issue  before  this 
Tribunal.  It  certainly  can  have  no  bearing  on  the  ^ 
charges  of  conspii'acy  or.  planning  or  waging,  or 
initiating  or  waging  war  ,  and  in  my  submission  equally 


it  can  have  no  bearing  on  the  charges  of  class  B  and  C  . ^ 
offenses. 

THE  PRESIDENT:  Except  as  perhaps  from  the  ' 
time  the  bombs  were  dropped.  The  dropping  of  those 
bombs  could  not  have  obliterated  any  offense  already 
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committed. 


MR.  COl'YNS  CARR:  No,  your  Honoe.  I  can  not 

•  ^ 

say  whether  there  are  any  charges  after  that  date. 

THE  PRESIDENT:  You  are  charging  conspiracy 
up  to  the  time  of  the  signing  of  the  instruraent  of 
surrender,  I  think. 

MR.  COITNS  CARR:  Yes,  your  Honor,  con¬ 
spiracy  concerning  each  and ^every  defendant.  I  was 
thinking  of  specific  offenses.  But,  assuming  there 
are  any  such,  in  my  submission  nobody  has  ever  sug¬ 
gested  that  there  is  any  law  of  war  v/hich  forbade 
the  use  of  such  a  weapon,  and  if  there  were  it  could, 
in  my  ‘submission,  afford  no  excuse  for  the  commission 
of  offenses  by  the  Japanese  against  prisoners  of  war. 
And  for  those  reasons,  in  my  submission  it  can  be  of 
no  assistance  to  this  Tribunal  to  consider  Mr.  Stim- 
son's  views  and  reasons  for  authorizing  the  use  of  • 
that  v/eapon. 

THE  PRESIDENT:  Yes,  Major  Blakeney. 

MR.  BLAKENEY:  If  my  learned  friend  were 
familiar  with  the  preparation  of  the  Hague  Convention 
IV,  the  Laws  and  Customs  of  ’^ar  on  Land,  he  would  know' 
that  there  is  law  prohibiting  the  use  of  certain  types 
of  weapons.  He  would^know,  at  all  events,  that  the 
prohibition  is  expressed  in  this  Convention  and  he 
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1 

would  tVen  be  faced  th  the  qu' slion  'nYetYer  re  are 

2 

not  renitted  to  tte  conduct  of  nations  to  deterrdne 

3 

vtat  It  means. 

1 

4 

TF:'.  PRESIDENT!  Assuring,  but  without  j 

t 

5 

1 

decidinp  that  the  atom  bombs  or  the  dropri^p  of  them  | 

6 

constituted  '"ar  crimes,  v.'het  effect  do  you  contend 

7 

}  that  ♦'PS  on  the  issues?  i 

8 

1  LPi.  EL/J''EI'Ey:  T’-ere  mirht  be  several 

9 

ansv.’ers  to  that,  Fr.  President,  '^ne,  for  example. 

10 

is  the  v/eT  1 -recopni zed  rirht  of  retaliation. 

11 

THE  PRESIDT^'T!  Retaliation  foTlovs,  does 

12 

not  rrocede. 

13 

BLAKEKEY:  And  the  cherpes  that  war 

14 

crimes  by  the  Japanese,  and  specifically  by  these 

15 

defendants,  not  only  preceded  but  follo*"ed  and  v/ere 

16 

of  different  natures. 

17  : 

The  Tribunal  will  remember  that  the  prosecu- 

IK  1 

tion  produced  evicence  relatinr  to  tF  e  atomic  bomb 

1 

19 

cues tion,  and  if  my  memory  does  not  deceive  me  there 

20 

v;os  also  evidence  of  measures  taken,  by  t!  r  Japanese 

1 

21 

thereafter.  Foreover,  as  in  all  cases  of  in+erpreta- 

22 

tion  of  treetips,  we  have  the  best  possible  indication 

23 

of  the  meanlrr  of  this  ’’apue  Convention  in  the  conduct  ' 

I 

2-1 

of  other  parties  to  it. 

25 

If  Y/e  could  concede  that  officials  of  Japan 

were  vloletlnp  Fapue  Convention  IV  as  t^-ey  are  charged 

17,659 


1 

2 

3 

4 

5 

6 

7 

8 

9  ! 
10 
11 
12 
15 

14 

15 

16 

17 

18 

19 

I 

20 
21 
22 

23 

24 

25 


with  vloloting  It,  In  pler.ninp  certain  measures 
violative  of  its  provisions,  v/e  should  find  ourselves 
Jn  the  seme  dilemma  when  we  find  that  the  high  officials 
of  the  United  States  were  planning  the  use  of  this 
weapon  from  194-1,  the  same  dilemma  of  knowing  v'hether 
the  Convention  has  one  or  two  different  meanings. 

And  in  fact,  as  a  separate  question,  I  think 
the  Tribunal  would  be  entitled  to  draw  the  conclusion 
from  this  document  that  the  h'egue  Convention  of  1907 
is  obsolete  or  obsolescent. 

THE  PRESIDENT:  Mr.  Carr. 
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MR.  CO'IYIJS  CARR:  Yo\t  Honor,  I  do  not 
claim  the  right  to  be  heerd  again  on  this  matter,  but 
I  do  submit  that  if  my  learned  friend  is  arguing  to 
this  Tribunal  about  Hague  Convention  No.  4  he  should 
at  least  inform  the  Tribunal  which  of  the  provisions 
of  Hegue  Convention  No.  4  he  is  talking  ebout, 

THE  PRI^STDFNT:  That  may  be  necessary  for 
the  purcose  of  the  prosecution  but  not  for  the 
Tribunal,  ’"e  know  what  he  is  talking  about. 

Major  Blnkeney,  it  mieht  be  arguable  —  I 
don't  say  it  is  --  that  the  drop»'lng  of  the  two  bombs 
on  Japan  Justified  some  if  not  all  of  the  things  done 
by  Japan  after  they  were  dropped,  but  what  about  the 
events  that  occurred  before?  You  rely,  of  course,  on 
the  obsolescence  of  the  Hague  Convention,  but  have 
you  any  other  argument? 

HR.  BLAKENEY;  Beyond  that,  of  course,  we 
don't  contend  that  this  particular  evidence  has  any 
bearing  on  previous  event.'*. ^  Other  evidence  will  have 
to  be  adduced  to  supplement  it  in  that  rcsrect.  And 
as  to  the  events  occurring  after  this  we  submit  it 
is  plainly  relevant  in  the  way  of  retaliatory  measures, 


weeks. 


THE  PRESIDENT;  That  is  over  a  brief  three 


I'lR.  BLAKENEY:  Those  three  weeks,  of  course. 
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might  be  enough  to  convict  one  of  these  defendants. 
iV  recollection  is  that  the  evidence  covering  those 
three  weeks  was  rather  voluminous.  Manila,  for 
example. 

THE  PRFSIDFI^T:  'Ve  will  consider  the  matter. 

We  will  recess  for  fifteen  minutes. 

(■  hereupon,  at  1435^,  a  recess  was 
taken  until  1505,  after  v'hich  the  proceedings 
were  resumed  as  follows;) 


I 


Q'Ct’i  3<Dr— >05 
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j  PRISSIDENT:  By  najority  the  Tribunal 

^  rejects  cefense  document  ‘753,  purporting  to  be  an 
^  excernt  from  the  Nippon  Times  Tagazine  relating  to 
^  the  atom  bomb  decision  and  to  alleged  observations 
^  [  by  I'’r.  Stlmson.  It  was  in  the  New  York  Times.  The 
oocument  will  be  marked  for  identification  only. 

7j  CL*!,RK  of  TIIE  COTJRT  ;  Lefense  document  No.  553, 

to-wit,  the  ?-agazine  of  the  Nippon  Times,  will  receive 
^  exhibit  Ho,  2334;  and  the  excerot  therefrom,  bearing 
the  same  document  nu'-’ber,  will  receive  2334-A;  both 
j  for  identification  only. 

2  (Wnoreupon,  defense  document  No.  553 

j  was  marked  defense  exhibit  No,  2334  for  iden- 

\  tification;  and  the  excernt  therefrom, 

;  bearing  tne  same  document  number,  was  marked 

.  I  Defense  exhibit  No.  2334-A  for  identification.) 

I  THE  PRiSILEI'T:  Major  Blakeney, 

I  liR.  BLAKENEY:  I  have  thus  far  been  tendering 

I  evioence  of  the  conduct  of  nations  which  defines  our 
I  international  law.  I  turn  now  to  a  related  point  already 
inferentially  touched  upon,  that  of  responsibility  of 
individuals  for  acts  performed  in  their  renresentative 
capacity  as  agents  of  governments.  As  bearing  upon 
tne  all-pervading  question  of  the  case  --  whether  there 
has  heretofore  been  formulated  or  recognized  by  the 
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community  of  nations  any  principle  of  such  a  respon¬ 
sibility  —  I  wish  first  to  call  attention  to  the 
provisions  of  some  existing  treaties.  First,  I 
refer  to  Hague  Convention  IV,  of  18  October  1907,  Laws 
anc  Customs  of  V/ar  on  Land,  one  of  the  few  treaties 
purporting  in  any  way  to  impose  responsibility  for 
violations  of  its  own  provisions.  Tije  significant 
part  of  this  convention,  which  is  included  in  prosecu¬ 
tion  exhibit  15,  is  its  Article  3»  appearing  on  page 
11  of  the  exhibit; 

"Article  3.  A  belligerent  party  which 
violates  the  provisions  of  the  said  Regulations  shall, 
if  the  case  demands,  be  liable  to  pay  compensation* 

It  shall  be  responsible  for  all  acts  committee  by 
oersons  forming  part  of  its  armed  forces." 

I  wish  to  read  into  evioence  also  nart  of 
Article  29  of  the  Geneva  (Red  Cross)  Convention  of 
27  July  1929,  prosecution  exhibit  15,  at  page  147,  the 
more  common  expression  of  intention  that  nations 
snail  discipline  their  own  nationals  for  breaches  of 
the  terms  of  the  convention.  I  read  the  first  para¬ 
graph  of  Article  29: 

"The  Governments  of  the  High  Contracting 
Parties  whose  penal  laws  may  not  be  adequate,  shall 
likewise  take  or  recommeno  to  their  legislatures  the 


I 


necessary  measures  to  repress  In  time  of  war  all  acts 
In  contravention  of  the  provisions  of  the  present 
Convention." 

Substantially  similar  provisions  appear  .In 
Hague  Convention  X,  18  October  1907,  prosecution 
exhibit  16,  Article  21,  at  page  13;  the  Convention  of 
1912  on  Suppression  of  the  Abuse  of  Opium  and  Other 
r-rugs,  prosecution  exhibit  17,  Articles  1,  6,  9  and 
20;  and  other  conventions,  which  I  shall  not  read. 

Although  the  best  evidence  on  the  point  Is 
perhaps  the  absence  of  mention  In  International  con¬ 
sensual  acts  of  any  principle  of  Inclvioual  criminal 
responsibility,  there  Is  also  evidence  In  abundance 
that  the  question  has  been  repeatedly  mooted  and  the 
principle  suggested  to  the  nations  for  adoption.  Some 
of  this  evidence  I  now  tender. 

First,  and  most  celebrated,  ‘of  these  Instances 
Is  the  proposal  for  trying  Wilhelm  of  Hohenzollern 
and  others  as  criminals  of  World  War  I.  In  this 
connection  I  offer  In  evidence  the  "^doort  Presented 
to  the  Preliminary  Peace  Conference  bv  the  Commission 
on  the  Responsibility  of  the  Authors  of  the  War  and  on 
the  Enforcement  of  Penalties,"  29  f'arch  1919.  I 
should  have  said  I  tender  it  for  Identification, 
defense  document  353. 
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CLERK  OF  tOliRT:  LQx'ense  docutrent  No.  353 
will  receive  oxnibit  Ko.  2335  for  icentification  only, 
(’VRoreupon,  tne  cocument  above 
referred  to  was  marked  cefense  exhibit 
No,  2335  for  identification.) 

Ml.  3LAK.E.VEY;  Ano  I  now  offer  in  evidence 


the  excernt  therefrom,  bearing  the  same  cocument 
number,  and  consisting  of  Annex  II,  thereof. 
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TliE  ?I\ESlDBj/r:  lir.  Ccnyns  Crrr, 

IJlv.  C0hiy^&  CiJiR:  lipy  it  please  the  Tribunnl, 

I  subnit  that  this  document  is  ob jecticnable,  but 
now  rn  n  very  different  sot  of  reasons  from  these  wc 
were  discussing  before.  This  is  apparently  designed  j 

rs  the  foundation  for  a.  legal  ergunont,  r.nd  it  raises  j 

the  question  how  far  it  is  proper  in  r.  legal  argu¬ 
ment  to  consider  the  earlier  viev/s  of  these  who  t'ke 
part  in  the  making  of  a  treaty.  The  document  cen- 
sists  of  tho  rosorvr.ticns  presented  by  the  t\'c 
United  States  members,  lui*.  hoberc  Lansing  a-nd  I.ir. 

Janes  Brov/n  Scott,  and  the  t\.'0  Japanese  nonbers, 

and  S.  T.XHI,  to  the  majerity  report  of  the 
Commission  on  Responsibility  of  the  i.uthcrs  of  W^r 
and  tn  Enforcement  of  Penalties,  r.ctually  both  the 
United  States  '  f  i.mericr.  end  Japan  v/ero  signrtcrios 
cf  the  Treaty  of  Versailles,  and  in  the  c: sc  of  the 
United  States  i^lr.  Lansing,  one  cf  the  signatories 
cf  th^sc  reservations,  \/t  s  also  a  signatory  cf  the 
treaty  on  behalf  of  his  country.. 

The  tret  ty  cvntrins  Part  7  Pv-nrltios,  includ¬ 
ing  i*rticlc  227, ’./hich  hr  s  already  been  cited  in  ergu-  I 
nent,  in  an  earlier  argument  before  this  Tribunal. 

The  first  sentence  cf  it  is:  ’’The  Allied  and  Associated 
Pr;v.vrs  publicly  arraign  V/illian  II  of  Hohenzcllorn,  , 


f(.rnorly  Gcrn<?n  Enpcrcr,  f<r  a  supremo  cffonce  ageinst 
the  Interne; tioncl  ncrr.lity  and  tho  sanctity  of  treaties 
iind  it  proceeds  tc  provide  fer  his  trial  by  a  court 
cf  five  judges  rppeintod  by  the  United  States  of 
^*ncrico,  Great  Britain,  France,  Italy  and  Japan,  end 
tc.  give  tc  the  tribunal  unlimited  discrcticn  as  to 
punishnc.nt  if  he  shc;uld  bo  found  guilty. 

In  those  circumstances,  in  cur  submissicn, 
it  is  irrelevant  to  censider  v/hether  the  ropresontr- 
tives  of  tv.'o  of  those  seme  powers  on  thu  previous 
cc.mmission,  including  cno’of  the  signatories  cf  tho 
treaty,  at  an  earlier  stage  held  diff  erent  vio\.'s. 

Wo  appreciate  that  in  the,  case  cf  interna tiain 
al  law  it  is  cust.  nary  tc  take  into  c*.  nsideraticn 
cc  ntomp*  rnneous  declarations  by  the  signs  tcries,  but, 
in  our  subr.issi.'n,  only  fer  the  purpe  se  of  explaining 
and  nc;t  cf  cc  ntredicting  the  treaty  ultimately  arrived 
at. 

TIJ2  PRciSIbEwT:  Dc  yi-u  concede  that,  LJ*,  Corr 
if  tho  Y/erds  cf  the  treaty  are  plain  ond  admit  cf 
nt  ether  ambiguity? 

1.1..  COLIYKS  CiJiK;  If  they  arc  plain  I  v/ould 
not  cc.ncodo  that  even  explanation  from  contemporary 
stat-.;ments  is  admissible.  But  in  nc  circumstances 
can  •'  cc.ntrsdicticn  be  admissible. 
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THE  PRESILEi^T:  Mr.  Blckoncy,  v;hct  Ur.  Corr 
ssid  can  hardly  be  controverted,  but  you  nay,  if  you 
are  allowed  to  bring  up  this  question  of  individual 
rospcnsibility  later,  adopt  the  ergunents  of  the 
unerican  and  Japanese  delegates.  You  ere  alv/r.ys  ot 
liberty  to  do  that.  But  tendering  then  as  evidence 
is  another  natter. 

Uh.  BLi-KENEY;  I  appreciate  that,  of  course, 
your  Honor.  But  I  v/ould  like  to  nc.ke  one  or  two  ob¬ 
servations  on  these  prints  also,  if  I  nay. 

I  would  like  to  point  cut  for  one  thing  that 
the  Treaty  of  Versailles  v/as  not  ratified  by  the 
United  States  ».  f  ..ricrica.  If  it  is  going  tc  be  relied 
upon  c. s  sho’Wing  the  attitude  of  that  nation  on  this 
question,  which,  by  the  v/ay,  is  the  sane  nrgunent 
exactly  which  I  advanced  in  support  cf  ny  evidence 
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this  nerning,  then  we  cannot  certainly  drev/  any  infer¬ 
ence  that  It  represents  the  attitude  of  the  United 
States  cf  ivnorica. 

If,  noreever,  the  Treaty  cf  Versailles  takes 
the  opposite  view  fren  that  of  these  delegates,  never¬ 
theless  it  tEkos  that  viev?  only  tr  the  extent  cf 
arraigning  V/ilholn  C'f  Hohonzcllern,  in  rhetorical  lan¬ 
guage,  and  providing  for  his  trial. 

This  Cl  niiission  wc.s  discussing  a  far  broader 
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question,  ond  tho  fact  (f  the  eventual  decision  on 
the  pcliticnl  plane,  as  appears  from  this  dfcunent, 
is  the  evidence  which  \ie  are  centending  fer  (-n  tho 
general  quostion, 

V.'o  do  not  centond  tlirt  tho  frnners  cf  the 
treaty  adopted  tho  views  cf  these  dissontic'ns  in 
connection  "Ith  the  Kaiser  hiriselfi  It  did  net  adopt 
those  views. 

Wo  contend  that  this  evide-nco  goes  to  a 
quite  different  point;  that  here  the  representetives 
of  tho  nations  had  presented  tc  then,  and  emsidered, 
a  Much  ru  re  far-reaching  question  of  individual 
crininal  responsibility,  and  they  declined  to  adopt 
it.  And  evidence  subsequently  tc  be  tendered  v/culd 
show  that  the  principle  has  again  and  again  been  offered 
to  tho  lU.tions  fer  their  adopticn,  end  has  not  been 
adopted,  wl-ich  v/c  subnlt  is  pre^bative  cn  the  questicn 
cf  whether  such  a  princiolo  has  over  existed  nrlor  to 
this  tine. 

THE  PRESIi/finTi  By  interna  ticnsl  custen 
there  is  nc  individual  resp*  nslbllity  you  say,  end 
custon  is  proved  as  a.  natter  cf  fa.ct.  Is  that  your 
attitude,  tiejer  Blokonoy? 


/ 


CO  O-P-P  >-i  (Ur-1'0  0)  C 
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I©.  BLAKENEY;  My  attitude  Is  that  the 
customary  law  should  be  proved  as  a  matter  of  fact, 
but  If  I  ujiC«r stand  correctly,  the  Tribunal  has  pro¬ 
hibited  me  from  proving  those  things  as  matters  of 


fact. 


•  THE  PRESIDENT:  The  United  States  Supreme 


Court  has  told  you  how  to  prove  these  things  and  it 
is  not  in  Just  the  way  you  intend.  I  think  it  is 
the  case  of  the  Paquete  Habana  and  another  boat  — 

I  have  forgotten  the  boat  but  I  think  it  was  some 
years  ago.  I  can  get  the  authority  in  a  matter  of 


minutes. 


1!R.  BLAKENEY;  Yes,  I  am  conscious  that  our 


method  of  proof  here  is  somewhat  unusual  but.  of 
course,  we  are  trying  to  prove  the  negative. 

THE  PRESIDENT;  I  cannot  speak  for  the  whole 
of  the  Tribunal  on  this  but  I  do  think  they  will 
allow  you  to  prove  the  matter  in  the  way  indicated 
by  the  United  States  Supreme  Court  in  that  case  and 


others. 


HR.  BLAKENEY;  I  am  sorry,  your  Honor,  that 


we  seem  to  have  adopted  a  method  of  proof  which  does 
not  meet  with  your  approval,  but  in  my  experience 
v/hen  it  is  necessary  to  prove  customs  or  law  based 
_pn_custqms,  it  Is  done  by  witnesses  or  documents _ _ 


17,^71 


1 

2 

3 

4 

5 

6 
7 

\  8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Just  as  any  othar  .fact* 

THE  FRESIDEWT:  This  Tribunal  may  alloiv 

you  to  prove  the  matter  the  way  you  intend;  I  do  not 
knew,  Hajor  Blakeney,  but  I  cm  pointing  out  v/hat  the 
United  States  Court  says  Is  the  right  way. 

m,  BLAKEIIEY:  I  an  sorry  that  I  am  not 
familiar  with  that  method  and,  of  course,  am  prepared 
only  to  proceed  in  this  v'ay  at  this  time* 

THE  PRESIDENT:  Is  there  anything  else  you 
can  go  along  with  until  we  can  get  that  authority? 

l»R*  BLAKEI^EY:  Yes,  sir.  Language  section, 

I  am  on  page  7  near  the  top  oT  my  scrlnt. 

On  the  subject  of  standards  of  international 
conduct  I  should  like  to  offer  in  evidence  a  document 
V7hlch  may  be  considered  to  be  the  last  *.'ord  on  this 
subject,  the  Charter  of  the  United  Nations,  defense 
document  No.  548* 

THE  PRESIDENT;  In  the  meantime  we  are 
reserving  our  decision  on  the  Lansing  and  Scott  report. 

MR*  BLAKENEY:  This  is  Department  of  State 
publication  No*  2553 »  ''hlch  is  tendered  for  identifi¬ 
cation* 

CLERK  O'  THE  COURT:  Defense  document 
No,  548  will  receive  exhibit  No*  2336  for  identifi¬ 
cation  only. 
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(Whereupon,  the  document  above 
referred  to  was  marked  defense  exhibit 
No,  2336  for  Identification  only.) 

MR,  BLAKENEY;  I  wish  to  read  therefrom 
Articles  39,  41  and  42,  they  being  the  provisions 
for  action  to  be  taken  by  the  United  Nations  in  the 
event  of  a  breach  of  the  peace  or  an  act  of  aggres¬ 
sion. 

THE  PRESIDENT;  Yes,  Mr.  Conyns  Carr, 

MR.  COIKire  CARR;  Your  Honor,  I  regret  to 
have  to  be  so  constantly  objecting  but  In  my  sub¬ 
mission  this  document,  excellent  and  valuable  as  it 
is,  can  have  no  bearing  on  the  Issues  you  have  to 
try  here.  It  Is  an  agreement  arrived  at  long  after 
the  events  with  which  we  are  dealing  and  In  my  sub¬ 
mission  can  throw  no  light  on  them.  I  do  not  know 
that  I  can  usefully  amplify  that. 

THE  PRESIDENT;  On  what  ground  are  you 
tendering  that  one.  Major  Blakeney? 

MR.  BLAKENEY;  The  ground  is  that  if  this 
document,  being  the  latest  and  best  considered 
document  on  the  subject  of  international  responsi¬ 
bility  doesn't  refer  to  the  matter  of  individual 
responsibility,  even  with  the  experience  of  all  these 
advanced  antedating  the  document,  referred  to  by 
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Mr.  Comyns  Carr,  the  nations  must  not  recognize 
any  such  principle  of  any  individual  criminal 
responsibility  for  breach  of  international  agree¬ 
ments  , 

THE  PRESIDENT:  In  the  course  of  a  few 
weeks  the  United  Nations  may  adopt  or  reject  —  I 
cannot  say  what  they  are  going  to  do  —  the  law  as 
laid  down  in  the  Nuernberg  Judgment  because  of  matters 
before  them, 

MR.  BLAKENEY:  Of  course,  none  of  us  knows 
what  principles  nations  may  adopt  in  future  but  my 
submission  is  that  the  failure  to  adopt  it  at 
San  "^Yanclsco  when  the  Charter  of  the  United  Nations 

I 

was  adopted  shows  that  the  nations  then  either  did 
not  recognize  the  existence  of  the  principle  or  did 
not  consider  punishment  for  violation  of  it  by  criminal 
proceedings  to  be  wholesome  and  thus  worth  perpetuating 
in  the  Charter;  and  this  in  the  course  of  the  most 
comprehensive  attempt  in  history  at  preserving  the 
general  peace  and  at  enforcing  International  obliga¬ 
tions. 

THE  PRESIDENT:  The  case  I  referred  to  a  few 
minutes  ago  is  the  case  of  Paquete  Habana  and  the  Lola, 
decided  in  the  year  1899  and  reported  in  175  United 
States  Reports  at  677.  I  have  not  tlie  report  Itself, 
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A  reference  to  It  appears  in  Pitt  Cobbett  Cases  in 
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International  Law,  Volume  1,  the  5th  edition,  page  1, 

A 
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et  seq. 
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ilr.  Justice  Gray  for  the  Court  indicated 

' 
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that  the  source  of  international  law  generally 
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resorted  to  was  such  works  of  Judicial  —  well. 

7 

this  is  hardly  sufficient;  I  had  better  read  the 

9 

4 

8 

lot: 

9 

"Proceeding  next  to  consider  the  question 

10 

in  the  light  of  Jurists  and  commentators  it  is 

11 

pointed  out  that  such  works  wero  resorted  to  by 
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Judicial  tribunals  not  for  the  speculations  of  those 

13 

authors  concerning  what  the  law  ought  to  be  but  for 

• 

14 

trustv/orthy  evidence  of  what  the  law  really  was." 

13 

Pitt  Cobbett  ad'’s  this:  "International 

lav/  is  a  body  of  living  rules  resting  on  the  general 
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assent  of  civilized  nations.  Such  assents  find  its 
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expression  for  the  most  part  in  usage  which  when 

19 

sufficiently  general  give .rise  to  custom.  .For  proof 
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of  usage  regard  must  be  had  to  the  records  of  the 

21 

actual  practice  of  states  as  well  as  to  the  works  of 

22 

accredited  writers  on  international  law." 

23 

That  is  the  method  of  proof  open  to  you. 

1 
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Major  Blakeney,  as  far  as  I  can  discover  the  law. 
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i®.  BLAKENEYi  I  quite  Egroo  viith  that 
definition,  your  Honor,  end  suggest  that  proof  of 
actual  practice  of  states  is  what  I  have  been  offer¬ 
ing  today.  Aft  to  tho  works  of  accredited  writers, 

I  have  prepared  some  evidence  of  that  nature,  though 
not  on  this  specific  point,  I  should  like  to  urge 
that  Mr.  Pitt  Cobbett's  v^ords  state  much  better  than 
I  can  the  exact  relevance  end  propriety  of  the  docu¬ 
ment  nov;  under  consideration.  He  says  —  I  am  para¬ 
phrasing  —  that  the  rules  of  international  law  rest 
on  the  general  consent* 

This  evidence  now  tendered  shows  one  of 
the  chief  cowers  of  the  world,  speaking  through  its 
secretary  of  state  and  representative,  not  giving 
assent  to  the  principle  in  question.  Therefore,  I 
again  submit  that  it  is  strictly  relevant  to  the  issue 
under  consideration. 

THk  PRESIDIiNT:  Now  what  Mr,  Lansing  and 
othrs  sold  is  not;  what  tho  League  of  Nations  did 
may  be.  They  are  not  accredited  writers;  never  were. 
You  can  adopt  their  argument  if  you  are  allowed  to 
argue  this  question  later, 

ITl,  BLAKENEY:  ^'e  had,  of  course,  assumed 
that  we  would  bo  allowed  to  argue  all  questions  of 
law  in  the  case,  and  therefore  wore  trying  to  ley  the 
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foundation  of  fact. 

THE  PREEIDEl^;  Tho  practicu  of  status  is 
not  to  bo  found  in  what  Mr.  Lansing  said. 

fiR.  BLAIOilNEY;  Mr.  Lansing,  of  course,  ves 
Secretory  of  Statu  at  the  time. 

THE  PRESIDENT:  ’"ell,  have  you  anything  to 
add,  Major  Blakonuy? 

IJR,  ELAKENEY:  No,  sir,  nothing  further  on 

this  point,  your  Honor. 

THE  PRESIDEN’T;  Are  you  tendering  any  other 

document  of  the  kind? 

HR.  BLAIOiNEY:  Yus,  I  have  already  tendurod 
document  353* 

THE  PRESIDED:  Well,  wo  aro  reserving  our 
decision  on  those  documents,  ’^’’e  will  give  it  tomorrow, 
if  we  aro  allowed  to  do  so.  "’e  propose  to  recess  now, 
but  do  you  wish  to  sny  anything? 

IR.  BLAHjNEY;  Will  your  Honor  indulge 
mo  just  a  moment.  I  have  been  handed  another  authority 
which  I  would  like  to  road  to  you  since  you  are  going 
to  consider  the  matter  further.  It  is  very  brief. 

I  am  reading  from  Fenwick ^Cr.ses  on  International  Lav/, 

1935,  page  17. 

THE  PRESIDENT:  ’'hat  edition? 


iR.  BLAKEHEY;  Apparently  the  only  edition 


I 


17,677 


This  discussion  coros  under  the  cc.se  of 
The  Lola  and  The  Poqueto  Hobana.  I  quote: 

"Chrncollor  Kent  says:  *In  the  absence 
of  higher  end  nore  authoritative  sanctions,  the  or¬ 
dinances  of  foreign  status,  the  opinions  of  eminent 
statesmen,  and  the  writings  of  distinguished  Jurists, 
are  regarded  as  of  grurt  considerntlon  on  questions  not 

settled  by  conventional  lew," 

THli  PRLiSIDl.OT:  Hr.  Justice  Grry  may  have 

included  eminent  statesmen  —  I  was  not  reading  from 
the  report  --  but  I  do  not  think  ho  cid, 

tR.  BLAKEl'IEYi  It  was  not  said  to  be 
Hr,  Justice  Gray,  I'r.  President,  but  Chancellor  Kent 

whose  word  I  v)as  reading. 

THE  PREf;IDLNT:  I  know  that,  l*r.  Justice 

Gr?y  may  have  agreed  with  him. 
rj.  Smith. 

IR.  SJITII;  Your  Honor,  I  would  like  to 
refer  to  the  course  of  decisions  in  the  oupreme 
Court  of  the  United  States  very  briefly.  That  court 
up  until  about  ten  or  fifteen  years  ago  held  that 
v;horo  a  statutt,  was  plain  and  unambiguous  on  its 
face  there  was  no  room  for  construction. 

THE  PRL&IDLHT:  Vo  are  not  discussing  any 

statute  now. 
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SilTH:  ?^oll,  I  was  ruforrlng  to  tho 
observation,  your  Honor,  BL'.do  about  a  yuor  ago  as 
to  the  course  of  decisions  in  the  SuoreKo  Court.  In 
recent  years  in  a  whole  series  of  cases  the  Court 
has  held  that  it  has  h  right,  notwithstanding  doer 
language  of  the  stotuto,  to  look  at  the  legislative 
history  to  see  whet  the  Congress  had  in  mind. 

THE  i^RE£IDEiT:  That  does  not  aoply  in 
the  British  Empire. 

^■'e  will  recess  until  ho  If -past  nine 
tomorrow  m.orning. 

("^hereunon,  at  I6OO,  an  adjourn¬ 
ment  was  trken  until  Tuesday,  4  harch  1947, 

et  0930,) 
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